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The relationship between race, disability and criminality is Received 21 April 2022
complex and poorly understood. Scant information, and lack Accepted 15 May 2023
of action, exists on how to best keep Indigenous people KEYWORDS

with disability out of the justice system, and support this Disability; Indigenous;
cohort while in the system. This systematic scoping review justice system; support;
collates grey and peer-reviewed literature in Australia, needs; human rights
Aotearoa (New Zealand), the United States and Canada, to

gain insight into the current practices in place for

justice-involved Indigenous people with disability, and list

promising principles which may inform future practice. We

identified 1,301 sources, and 19 of these met the inclusion

criteria. Across these sources, nine key principles emerged:

need for Indigenous designed, led and owned approaches;

appropriately identify and respond to disability/needs; appro-

priate court models; appropriate diversionary options; ther-

apeutic, trauma-informed, strengths-based and

agency-building responses; facilitate connection to family,

community and support networks; break down communi-

cation barriers; protect human rights; and provide

post-release support.

Points of interest

+ Internationally, Indigenous people with disability are over-repre.sented
in criminal justice systems. The reasons for this are complex and not
well understood. Existing evidence suggests that long-lasting effects
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of colonisation; discrimination on the basis of race and disability;
problems identifying and reporting disability; and lack of proper ser-
vices contribute to this issue.

«  Often, criminal justice systems do not recognise or support a person’s
disability until they reach crisis point.

«  Thereis a critical need for culturally-appropriate and disability-appropriate
interventions, such as diagnostic tools; training programs for police,
correctional officers and other service providers; community court
models; and more accessible communication.

+ There is some evidence that Indigenous-led programs - involving
country, culture, art, social connection and holistic healing - help
prevent Indigenous people with disability from entering and re-entering
justice systems.

+  More research and evaluation is needed to determine how to better
support Indigenous people with disability in contact with the justice
system.

Introduction

It is widely reported that those in the justice system — particularly Indigenous
people - experience high rates of disability (Blagg and Tulich 2018; Erickson
and Butters, 2005; McCausland and Baldry 2017; Shepherd et al. 2017). This
includes cognitive disability (intellectual disability, acquired brain injury,
dementia and foetal alcohol spectrum disorder (FASD) — see Baldry et al.
2016; Bower et al. 2018; McCausland and Baldry 2017); hearing loss (Vanderpoll
and Howard 2011) and psychosocial conditions (Ferrazzi and Krupa 2016;
Heffernan et al. in Dudgeon et al. 2014; McCausland and Baldry 2017; Riley,
Smith, and Baigent 2019).

According to Australia’s recent Report on Government Services, Indigenous
people (with or without a disability) were 16 times more likely to be incar-
cerated than non-Indigenous people in 2020-2021 (ROGS 2022, Table 8A.5).
Australia’s current Royal Commission into Violence, Abuse, Neglect and
Exploitation of People with Disability has heard from a range of groups in the
community, including the Australian Centre for Disability Law — who estimate
that 95 per cent of Indigenous people appearing in court charged with a
criminal offence have an intellectual, cognitive or mental health condition
(Collard 2020). Recent, accurate statistics for Aotearoa (New Zealand), the
United States and Canada could not be located. However the literature con-
sistently reports that Indigenous people - including those with disability (such
as FASD), mental health and substance abuse issues — are also over-represented
in prisons in these three jurisdictions (see Arstein-Kerslake et al. 2018:19; US
Department of Health and Human Services, 2021, 14; US National Council on
Disability 2003; Cesaroni, Grol, and Fredericks 2019; Chipman 2021).
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How and why Indigenous people with disability around the world end
up in the justice system is complex and not well understood. Disability -
especially cognitive, psychosocial and sensory conditions (such as hearing
loss) — can be hidden, and therefore go by undetected and unsupported.
Some Indigenous people themselves may not be aware they have a disability
(Vanderpoll and Howard 2011), or may be reluctant to tell police, prison
staff and others of their disability for fear of how they will be treated
(Sharma, Pearson, and Bright 2018). Disability can be mistaken for wilful
defiance, delinquency, drug and alcohol use, low education and/or cultural
and linguistic difference (McCausland and Baldry 2017; Baldry et al. 2015;
Baldry et al. 2016; Sotiri and Simpson 2006; Australian Human Rights
Commission 2014). A person’s Indigeneity (race) can also be what is noticed,
and focused on, and not their disability (McCausland and Baldry 2017; Sotiri
and Simpson 2006; Baldry et al. 2015). Sometimes it is indeed known that
an Indigenous person has a disability, but this information is ignored, treated
with suspicion, or exploited by justice, health, social, educational and other
workers (Baldry et al. 2015; Sotiri and Simpson 2006, 436; Australian Human
Rights Commission 2014). Hutcheon and Lashewicz note that these kinds of
ableist and racist violences which intersect in justice systems pathologise
Indigenous people with disability, while also rendering their disabilities
invisible (2020).

In addition to the intersectionality of racism and ableism, structural issues
exist — such as the absence of appropriate services and supports for
Indigenous people with disability, particularly in remote areas. Some
Indigenous people may have more than one disability or condition, and may
be experiencing, or have experienced, other hardships such as homelessness,
unemployment, substance use, separation from family, violence, abuse and
(intergenerational) trauma (Australian Human Rights Commission, 2008), and
have little or no support to deal with such an array of challenges.

All of these factors - solely, or in combination — can result in the criminali-
sation and incarceration of Indigenous people with disability (Baldry et al. 2015;
Hutcheon and Lashewicz 2020; McSherry et al. 2017; Australian Human Rights
Commission 2008). According to Baldry and colleagues, there is a systemic
normalisation of disadvantage, disability and offending, and a view amongst
agencies that the best place for Indigenous people with disability and complex
needs is in the justice system (2015). Indigenous people with disability not only
experience high levels of incarceration; they are frequently victims of crime, too
(Australian Human Rights Commission 2014; Royal Commission, 2020).

Existing literature illustrates that little is known about ‘what works’ to
prevent Indigenous people with disability from entering the justice system;
to support this cohort while in the system; and to help this cohort exit and
stay out of this system (Australian Human Rights Commission, 2008, 38;
Baldry et al. 2015, 2016; Blagg, Tulich, and May 2019; Flannigan et al. 2018).
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While a small number of initiatives have been developed in Australia and
other Western countries to address the needs of justice-involved Indigenous
people with disability, few have been subject to the rigorous research and
evaluation needed to determine their effectiveness and impact.

This systematic scoping review has been undertaken to provide an insight
into some of the current practices (initiatives, services, interventions, programs,
policies etc) in place in Australia, the United States, Canada and Aotearoa
(New Zealand) for justice-involved Indigenous people with disability. The aim
is to identify and discuss the key promising principles or characteristics of
current practices, in order to inform the development of future practices
(initiatives, services, interventions, programs, policies etc) for this cohort.

Methods

Systematic scoping review examines and describes the extent, variety and
characteristics of literature addressing a particular topic or within a specific
field (Tricco et al. 2018). While standard systematic review methods enable
reviewers to assess the level of evidence for specific practices, the aim of
systematic scoping review is to provide an overview of the range of practices
in place (Munn et al. 2018). Systematic scoping reviews are thus a suitable
method for reviews of emerging or promising practice, and for reviews of
heterogeneous studies (Peters et al. 2015; Tricco et al. 2018).

The design of our systematic scoping review is based on the established
principles described in the PRISMA Extension for Scoping Reviews Checklist
(Tricco et al. 2018) and the Joanna Briggs Institute Guidance (Peters et al.
2015). We adopted a broad search strategy, and included peer-reviewed,
grey and other literature (such as published reports and consultation find-
ings), in order to produce a wide range of results.

Systematic scoping review is a research approach which has emerged
from positivist traditions and privileges academic knowledge. We recognise
that this methodology may marginalise Indigenous voices and knowledges,
as well as voices and knowledges of people living with disability. To address
this, we drew from the research approach developed by Lowe and colleagues
(2019), and did the following:

1. Formed a diverse, highly-skilled research team with lived experience.
The authors of this review are an Australian First Nations disability
advocate, an Australian First Nations research leader, a non-Indigenous
researcher with a disability, and three non-Indigenous researchers with
experience working with Australian First Nations people.

2. Regularly engaged with key Indigenous disability advocates and stake-
holders, who provided advice on the development of research ques-
tions and aims.
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3. Used our earlier systematic review on Australian First Nations peoples’
beliefs, practices and experiences of disability, to inform the design
and analysis of this review (Puszka et al. 2022).

4. Developed broadly-defined inclusion criteria, which increased the like-
lihood that Indigenous-designed and -led studies, as well as studies
by those with lived experience with disability, would be included.

5. Conducted a critical appraisal of the involvement of Indigenous peo-
ples, knowledges and methodologies in the included studies.

The Human Research Ethics Committee of the Australian National University
advised that ethical clearance for this project was not required as it did not
involve the collection of primary data.

Inclusion criteria
Population

Indigenous people, of all ages, of Australia, Aotearoa (New Zealand), the
United States and Canada living with one or more disability (including mental
health/psychosocial conditions); and who have, or have had, contact with
the justice system.

‘Indigenous’ refers to the First Peoples of these countries.

The word ‘disability’ is used in this review, but we acknowledge its short-
comings. It is often reported that, in Indigenous societies, there is no word,
concept or understanding of ‘disability’ (Gilroy et al. 2013:44; Ineese-Nash
2020; Avery 2018; King, Brough, and Knox 2014:745; Borsay 2004; Meekosha
2006, 2011; Levers 2006). As discussed in our earlier systematic review (Puszka
et al. 2022), Indigenous peoples globally often do not view a missing or
differently functioning body part, sense or capacity as a ‘problem’ requiring
‘fixing’ (Avery 2018; Bevan-Brown 2013; Walsh 2020). Instead of an Indigenous
person with ‘disability’ having to be ‘made normal; the family and community
often ensure that the person is accepted, included and able to participate
in social and cultural life (Avery 2018; Walsh 2020). Indeed, the notion of
‘disability’ is often perceived by Indigenous, Black and other marginalised
groups to be a harmful, political label imposed upon them by colonisers
which can carry feelings of deficiency, inferiority, stigma and shame and,
thus, in fact create ‘disability’ (Schalk, 2022; Ineese-Nash 2020; Imada 2017;
Hutcheon and Lashewicz 2020, Walsh 2020). While recognising the issues
with the term ‘disability;, we have had to adopt it in this review because of
a) the lack of an equivalent term in Indigenous languages in Australia and
other countries (Avery 2018) and b) Standard Australian English lacks terms
that encapsulates Indigenous constructs of human and social functioning.

‘In contact with’ or ‘justice-involved’ includes not just those currently
incarcerated (i.e. in adult prisons, or juvenile detention facilities), but
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those who have been incarcerated at some point; and also those who
may not have been incarcerated but have encountered police and
courts etc.

Context

This scoping review focuses on recent literature from the Western
settler-colonial states of Australia, Aotearoa (New Zealand), the United States
and Canada. These four countries have been deemed comparable because
they were all initially colonised by the British, and all received the common
law from England. As such, the legal and justice systems are similar in these
countries (although there are some nuances) (Gleeson 2002; Nielsen and
Robyn 2003). Additionally, and importantly, the Indigenous peoples of these
four settler-states have been significantly impacted by British colonisation.
While there is diversity in Indigenous histories, cultures and lived experiences,
Indigenous peoples in these four settler-states are likely to be marginalised
by, and have challenging experiences with, the legal, criminal justice, dis-
ability and other systems and services which have been predominantly
designed by and for settler-colonial populations.

Concept

This review scopes current international practices (initiatives, services, inter-
ventions, programs, policies etc) in place to support Indigenous people with
disability in contact with, or at risk of contact with, the justice system. The
review presents key principles, or characteristics, emerging from the included
literature, which appear promising for future practice.

Study design

We included sources that met the following criteria:

« Conducted in Australia, Aotearoa (New Zealand), the United States
and Canada;

+  Published from the year 2000 onwards;

+  Published in peer-reviewed journals, as grey literature, or in other
categories (such as published reports and consultation findings);

« Used primary data collection methods (e.g. qualitative, quantitative
or mixed);

+ Incorporated the perspectives of Indigenous people with disability,
and their families and communities.

«  Specifically focused on Indigenous people living with disability who
are in contact with (or have had contact with) the justice system.
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Search and selection strategy

The following national and international databases were searched for
peer-reviewed and grey literature: INFORMIT (Indigenous Collection, AGIS-ATSIS
Collection); Web of Science; Scopus; PubMed; Analysis and Policy Observatory
(APO); Indigenous Justice Clearinghouse. Additional literature was identified
from professional knowledge of the field, and through reviewing the refer-
ence lists of included studies.

In collaboration with subject librarians, we developed the following
Boolean search terms to find relevant literature in the abovementioned
databases (Figure 1).

Some databases (particularly grey literature databases) did not have
sophisticated search functions and did not recognise Boolean operators. In
these instances, we simplified or reduced the terms and conjunctions.

Data extraction and study selection methods

Literature searches were conducted in March and April 2021. Search results
were exported to Covidence© systematic review software. After removing
duplicates, initial title and abstract screening was independently conducted
by the two lead reviewers (CW and SP). CW screened all titles/abstracts, and
SP checked 10% of these titles/abstracts for consistency. The two screeners
reached consensus over the sample, and these decisions informed further

("Indigenous Australians" OR "Indigenous Australian" OR "Indigenous people" OR "Indigenous
peoples" OR "Indigenous population" OR aboriginal OR "Torres Strait Islander" OR ATSI OR
"First Nations" OR "First Peoples" OR Maori OR Inuit OR Metis OR "Native American" OR
"American Indian" OR Hawaiian OR "Native Alaskan")

AND

(disab* OR impair* OR cognitive OR psychosocial OR “hearing loss” OR autism OR mental OR
neuro® OR FASD OR “foetal alcohol spectrum disorder”)

AND
("criminal justice system" OR "justice system" OR *prison* OR detention OR incarcerat*)
AND

("support service" OR prevent* OR success* OR program OR intervention OR promising)

Figure 1. Search terms used.
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screening by CW. Full text screening was also performed by CW, in consul-
tation with SP. Both screeners reached a consensus over all full text inclusion
decisions.

Charting of data

We undertook a thematic analysis of the 19 included sources. This involved
extracting from each source the key themes, or principles, associated with
supporting justice-involved Indigenous people with disability. We compared
and contrasted these themes/principles, noting similarities, overlaps and
which ones received frequent mention. We then synthesised this data to
develop nine overarching principles (explored in the Discussion section
below). The initial structure of the overarching principles was developed by
CW, and then adjusted in dialogue with co-authors. Our synthesis and anal-
ysis was also informed by our earlier systematic review of conceptualisations
and experiences of disability among First Nations peoples of Australia (Puszka
et al. 2022).

Appraisal of Indigenous peoples’ involvement in included studies

An appraisal was conducted on each study included in this review, to deter-
mine the extent to which Indigenous peoples’ perspectives were part of the
research process.

Drawing on the Consolidated Criteria for Strengthening Reporting of Health
Research Involving Indigenous Peoples (the CONSIDER Statement) (Huria
et al. 2019), as well as the Aboriginal and Torres Strait Islander Quality
Appraisal Tool (developed by Harfield et al. 2020, 5), and following consul-
tation with Australian First Nations colleagues and advisors, we developed
our own appraisal criteria which assessed Indigenous peoples’ involvement
in setting research agendas; the representation of Indigenous people and
perspectives in research teams and governance structures; and the incorpo-
ration of Indigenous ways of knowing, being, seeing and doing within meth-
odologies. For the full framework, see Table S1: Indigenous peoples'
involvement in research appraisal criteria in online supplementary material.

Results
Search results

Our search strategy identified a total of 1,301 sources (peer-reviewed
n=1,247; grey n=51; other n=3). After removing duplicates, 858 sources
remained and the abstracts of these were screened. After screening of
abstracts, 40 sources made it to full text review stage (peer-reviewed n=25;
grey n=12; other n=3).


https://doi.org/10.1080/09687599.2023.2215395
https://doi.org/10.1080/09687599.2023.2215395
https://doi.org/10.1080/09687599.2023.2215395
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After full text review and further screening, 19 publications met the inclu-
sion criteria (peer-reviewed n=11; grey n=5; other n=3) and were synthe-
sised and discussed in this scoping review.

Figure 2 depicts the stages of our search and selection strategy.

Table 1 provides an overview of the 19 sources included in this review,
and the key principles which emerged in each of these. These principles are
each explored in detail in the Discussion below.

Sources identified through peer-
review and grey databases

Additional sources identified
through other sources

(n=1,298)

(n=3)

(n=1,301)

Total sources identified

l

(n = 858)

Sources remaining after duplicates removed

l

Sources screened
(n=858)

Sources excluded
(n=2818)

|

for eligibility
(n=40)

Full-text sources assessed

Full-text sources excluded,
with reasons
(n=21)

l

(= 19)

Sources included in
qualitative synthesis

Figure 2. PRISMA flow diagram of search and

screening process.
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Appraisal results

Generally, the involvement of Indigenous peoples and organisations in included
studies was not well reported. According to our appraisal criteria, the included
studies performed relatively well in involving Indigenous people in research teams/
governance (14 sources out of 19 reported a large extent of involvement). However,
Indigenous people were not as well involved in setting research priorities/agendas
(10 out of 19 reported involvement to a large extent), and Indigenous ways of
knowing, being, seeing, doing were poorly reflected in methodological approaches
(10 out of 19 reported a high degree of incorporation).

Discussion
Key principles emerging from synthesis of the references

Indigenous designed, led and owned

The sources included in this review regularly discussed the ineffectiveness
of mainstream, Western approaches (even those mainstream responses which
have been ‘made culturally appropriate’); and the need for initiatives and
approaches which are Indigenous designed, led and owned, and underpinned
by Indigenous ways of knowing, being, seeing and doing (McCausland and
Dowse 2020; Blagg and Tulich 2018; Miller 2017; Australian Human Rights
Commission 2008, 2014; Heffernan et al. in Dudgeon et al. 2014). To many
Indigenous people worldwide, the criminal justice system is a daunting
construct containing foreign colonial assumptions, language and procedures.
Isolation, punishment, correction and retribution dominate modern Western
approaches to crime and these can be harmful and traumatising to Indigenous
people, especially those with disability (Hamilton et al. 2020; Goren 2001;
Ferrazzi and Krupa 2016, 163).

Blagg and Tulich (2018), as well as Miller (2017), argue that decolonising
the justice system is necessary, which means that justice interventions be
Indigenous community owned, and not merely community based. Sources
contend that mainstream services are ill-equipped to provide culturally-safe
care for justice-involved Indigenous people, and Indigenous and Aboriginal
community controlled organisations and services are best placed to support
this cohort (Blagg and Tulich 2018; McCausland and Dowse 2020; Australian
Human Rights Commission 2008; MacGillivray and Baldry 2013; Heffernan
et al. in Dudgeon et al. 2014). In 2015, researchers from the University of
New South Wales (UNSW) undertook an in-depth, Indigenous-informed,
mixed-methods study (‘The IAMHDCD Project’) exploring the needs of First
Nations Australians with disability in the criminal justice system, and provided
a clear agenda for action — with self-determination (Indigenous-led knowl-
edge, solutions and community-based services) being at the forefront of this
agenda (Baldry et al. 2015; McCausland and Dowse 2020).
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However, there is a lack of published evidence on Indigenous-specific
justice approaches (services, programs, policies etc), particularly approaches
which have been designed, implemented and evaluated in partnership with
Indigenous families and communities (Rasmussen, Donoghue, and Sheehan
2018; Heffernan et al. in Dudgeon et al. 2014). Further research and evalu-
ation into Indigenous-owned, designed and led justice approaches — espe-
cially for those Indigenous people with disability — is recommended.

Appropriately identify and respond to disability

For many Indigenous people, diagnosis of their disability comes with assess-
ment on entry to prison (Baldry et al. 2015; Sharma, Pearson, and Bright
2018). Recognising a person’s disability and needs as early as possible in
their life — in a culturally-safe manner - could increase their chance of
receiving appropriate rehabilitative services and supports, and decrease their
chance of becoming entangled in the justice system when their needs reach
crisis point (McCausland and Dowse 2020; Vanderpoll and Howard 2011;
Australian Human Rights Commission 2008).

Several studies argued for the need for culturally-safe assessment and
diagnostic tools, inside and outside of the justice system (Blagg and Tulich
2018; Vanderpoll and Howard 2011; Flannigan et al. 2018; Sharma, Pearson,
and Bright 2018; Heffernan et al. in Dudgeon et al. 2014;). In 2008, the
Human Rights and Equal Opportunity Commission (HREOC) recommended
that disability and mental health screening occur for Indigenous children
and youth in the child protection system. This is because Indigenous
Australian children in out-of-home-care (OOHC) are over-represented in the
youth justice system, and this is a key driver of adult incarceration (Andersen
et al. 2019).

As discussed earlier in this paper, Indigenous people globally can be
reluctant to engage with the colonial, medical construct of ‘disability, and
sources included this review confirm this (Baldry et al. 2015; Ferrazzi and
Krupa 2016; McCausland and Dowse 2020; Flannigan et al. 2018; Sotiri and
Simpson 2006). As such, it is imperative that disability definitions and mea-
surements (such as screening and diagnostic tools) be informed by Indigenous
people’s conceptualisations and experiences, such as taking into account the
social, cultural, historical and other determinants of ill-health and disability,
such as colonisation, dispossession, marginalisation, racism and trauma.(Lau
et al. 2012; McCausland and Dowse 2020).

This review finds that there is a dearth of Indigenous-designed and
culturally-meaningful assessment tools available internationally. The
Indigenous Risk Impact Screen (IRIS) is one culturally-appropriate, widely-used
tool for assessing substance use and psychosocial issues in Indigenous adults
across Australia, which has been validated for use in the context of Indigenous
adults in custody (Ober et al. 2013).
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Also crucial to identifying and responding to disability is the provision of
culturally-informed, disability-informed education and training for service
providers. Almost all sources mentioned that those working in the justice
system (e.g. police, lawyers, magistrates, correctional officers) and other
stakeholders (e.g. teachers/educators) often do not recognise disability in
Indigenous (and even non-Indigenous) people, and are unaware of how to
address such a situation in an appropriate, effective manner.

Education and training for individuals interacting with Indigenous peo-
ples in the justice system might help to address some of the negative
attitudes and assumptions about people with disability (‘ableism’). For
instance, that people with disability are unreliable, not credible, not capable
of giving evidence, making legal decisions or participating in legal pro-
ceedings (Australian Human Rights Commission 2014; Royal Commission,
2020). Education and training must include Indigenous peoples’ past and
present experiences which may also help address racism and stereotypes
from justice system workers, and improve relations and trust between
Indigenous and non-Indigenous people (Miller 2017; Trofimovs and Dowse
2014; Baldry et al. 2016). While no specific education/training programs
were discussed in included sources, most made a general call for manda-
tory, ongoing cultural, disability and gender training for those working in,
and out of, the justice system (McCausland and Dowse 2020; Royal
Commission, 2020; Sharma, Pearson, and Bright 2018; Heffernan et al. in
Dudgeon et al. 2014; Australian Human Rights Commission 2008; Shepherd
et al. 2017; Vanderpoll and Howard 2011; Flannigan et al. 2018; Miller 2017).

Disability- and culturally-appropriate court models

Court innovations are currently in place in Australia and other countries,
such as Aboriginal/Community courts (Koori Court, Youth Koori Court), circle
sentencing, Aboriginal Sentencing Courts (ASCs) and Neighbourhood Justice
Centres (NJCs). They are based on the non-adversarial, less punitive and
more rehabilitative concepts of ‘therapeutic jurisprudence’ (TJ) and ‘restorative
justice’ (Goren 2001; Miller 2017). The aim of these more culturally-appropriate
options is to involve Indigenous people and practices, and to empower the
victim as well as the offender. In these community courts, everyone has a
shared responsibility in working out the nature and impact of the offence
and how to repair the damage.

Therapeutic-jurisprudence-based courts (e.g. mental health and drug
courts) have received criticism for being paternalistic, Eurocentric forums
which fail to provide true self-determination to Indigenous people (Miller
2017; Ferrazzi and Krupa 2016; Pyne 2012; Blagg, Tulich, and May 2019;
Blagg, Tulich, and Bush 2015; Blagg and Tulich 2018). How effective these
courts are for Indigenous people with disability as a specific group is not
well researched, however. Miller also discusses Rangatahi Courts operating
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in Aotearoa, which incorporate Maori law and culture (2017:149). Similar to
Australia, and due to a lack of sources uncovered for Aoetearoa, it is unclear
as to whether these community courts are appropriate for Maori with
disability.

In Canada, Drug Treatment Courts (DTCs) in Vancouver have been found
to reduce recidivism, but it also has not yet been established whether they
are equally effective for all subgroups of offenders, such as those with psy-
chosocial and other conditions (Somers, Rezansoff, and Moniruzzaman 2014).
In North America, a leading response to the overrepresentation of people
with psychosocial conditions in the criminal justice system has been mental
health courts (Ferrazzi and Krupa 2016). However, criminal court mental
health initiatives do not exist for the Inuit people in the Canadian Arctic
(Nunavut), and, again, the evidence is unclear as to whether such initiatives
can be successfully adapted to Nunavut communities (Ferrazzi and
Krupa 2016).

Blagg, Tulich and May question the effectiveness of ‘problem-solving’ courts
and conferences for those with disability, especially FASD (2019). They rec-
ommend a mobile needs-focused court (raised also in Blagg, Tulich, and
Bush 2015), which is a hybrid model that draws on the strengths of the
Koori Court model and the NJC model. This model would see Elders in the
courtroom - which would help to provide a recognisable, safe, comforting
cultural symbol for those with FASD, who may not respond well to unfamiliar
people and processes (Blagg and Tulich 2018:7). This model would also
employ a comprehensive screening process upon entry into the court, and
would refer them into support programs, preferably on Country. Blagg and
Tulich envisage that ‘this hybrid approach would allow greater Indigenous
involvement in community-based alternatives for those found unfit to stand
trial and, through culturally secure and community owned alternatives, lead
to better outcomes for Indigenous young people with FASD’ (2018, 7).
Similarly, Miller advocates for a hybrid NJC-ASC model both inside and out-
side of the court, which she - like Blagg and Tulich - contends is a more
decolonising approach (2017).

Disability- and culturally-appropriate diversionary options
A strong theme emerging in our synthesis is the need for diversion (into
mental health, drug and alcohol, housing and other community-based, reha-
bilitative programs) for Indigenous offenders with disability, rather than a
custodial sentence - especially for low-level crime (Baldry et al. 2015;
Flannigan et al. 2018; Heffernan et al. in Dudgeon et al. 2014; Pyne 2012).
However, there seem to be few positive, community-based options spe-
cifically designed for Indigenous people with disability and complex needs
(Australian Human Rights Commission 2014; Flannigan et al. 2018; McCausland
and Dowse 2020). There are even less diversionary options available for
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Indigenous people with disability in remote areas, which means that incar-
ceration becomes the default option (Baldry et al. 2015:11). There is a par-
ticular lack of diversionary options for Indigenous women with disability
(McCausland and Baldry 2017; Royal Commission, 2020; Somers, Rezansoff,
and Moniruzzaman 2014; McCausland and Dowse 2020), as well as Indigenous
youth with disability (Australian Human Rights Commission 2008).

The diversionary initiatives that do exist do not seem to be both
culturally-appropriate and disability-appropriate. According to McCausland
and Dowse, writing for the Australian context, ‘diversionary programmes tend
to be embedded in a concept of individual responsibility and choice around
offending that can be counterproductive for people with mental and cog-
nitive disability, as it presumes they can simply choose to stop offending.
Failure to meet the eligibility criteria of a diversion programme or to com-
plete it for whatever reason is considered as failure of the individual rather
than a result of systemic factors, ill-conceived programme design or punitive
administration’ (2017, 296). McCausland and Baldry found that some indi-
viduals, especially those with disability, are receiving longer sentences in
order to access diversionary programs. As such, these authors conclude that
‘diversionary mechanisms, however well intentioned, are serving to entrench
rather than divert’ (McCausland and Baldry 2017, 303).

Blagg and Tulich express doubt about the appropriateness of mainstream
diversionary mechanisms, and recommend place-based, Indigenous-owned
solutions, such as on-Country programs for Indigenous offenders and those
at risk of offending, especially those with FASD (Blagg and Tulich 2018). They
mention an already successful initiative called the Yiriman Project, run by
Elders from around Fitzroy Crossing in Western Australia. This program takes
young Aboriginal people at risk of offending out onto traditional Country,
where they acquire bush skills in a culturally secure environment. A three-year
review of the Yiriman Project found that not only is being on Country ben-
eficial for young peoples’ health and wellbeing, but minimises their involve-
ment in the justice system (Palmer 2013). Rasmussen and colleagues have
similarly found that Aboriginal prisoners with high levels of engagement in
cultural activities are less likely to violently reoffend (2018). In Canada,
Ferrazzi and Krupa also advocate for programs that provide justice-involved
Inuit people with psychosocial conditions opportunities to be on their tra-
ditional lands (2016).

More appropriate diversionary options for Indigenous people with dis-
ability necessitates changes to policy and legislation. Section 32 and Section
33 of the Mental Health (Forensics Provisions) Act 1990 (NSW) can be applied
by a magistrate to people who are seriously mentally ill at the time of their
court appearance, otherwise Section 32 is used as the main diversionary
mechanism. However, MacGillivray and Baldry have found that very few
people who meet Sections 32 and 33 are granted it by the court, and this
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is especially the case for Indigenous people (2013, 24). Some of the reasons
for this are ill-equipped legal services, and lack of awareness of the individ-
ual’s disability (MacGillivray and Baldry 2013). Sources in this review argue
for the need to consistently and fairly apply mental health legislation to
divert people away from prison and into appropriate treatment (McSherry
et al. 2017; Pyne 2012).

Therapeutic, trauma-informed, strengths-based and agency-building
Included sources advocated for programs and initiatives which are
needs-informed, trauma-informed, therapeutic, nurturing, and foster agency,
empowerment, confidence, sense of self-worth and purpose - as opposed
to punishing harder and longer (Flannigan et al. 2018; Hamilton et al. 2020;
McCausland and Dowse 2020).

Hamilton and colleagues yarned with 38 youth (27 of whom were
Aboriginal) at Banksia Hill Detention Centre in Western Australia, to find out
what personal, social and community capital they require inside and outside
of prison. Some of these young people had been diagnosed with FASD or
neurodevelopmental conditions. Although the participants had lives marred
by trauma, disability and hardship, they spoke of many things that made
them happy and hopeful: strong connections to country, family and com-
munity, and future goals such as education, employment and skill develop-
ment. Hamilton et al. call this ‘recovery capital, and argue that services ought
to focus on these (through the use of appropriate assessment tools) if they
want to help these young people on their pathway out of the justice system
(Hamilton et al. 2020).

Flannigan and colleagues obtained perspectives from Alexis FASD Justice
Program (AFJP) workers, which operates in the Alexis Nakota Sioux Nation
in Canada (2018). The researchers found the following features of the AFJP
supported offenders with FASD and complex needs: screening and identifi-
cation of areas of disability; comprehensive assessment to understand indi-
vidual strengths and difficulties; special attention to basic needs; simplifying
and assisting with navigating the justice process; mentorship; family and
community engagement; and collaborative, compassionate and flexible
approaches (Flannigan et al. 2018).

Rasmussen and colleagues investigated the degree to which engagement
in art programs shield Aboriginal prisoners from psychological distress that
leads to self-harm and suicide (2018). In the program, the prisoners engaged
in Aboriginal art and socialised with visiting Elders from the local community;
and it was found that participation in these was indeed associated with
reduced incidence of suicide/self-harm (Rasmussen, Donoghue, and Sheehan
2018). Shepherd et al. conclude that Aboriginal prisoners with high levels
of engagement in cultural activities are less likely to violently reoffend (in
Rasmussen, Donoghue, and Sheehan 2018, 142). Blagg and Tulich, quoting
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Perry (2009), also write about emergent research in neurodevelopmental
science, which suggests that interventions such as art, nature, discovery and
storytelling are helpful for those with disabilities, particularly FASD (2018).

In Melbourne, Australia, the Gathering Place Health Service (GPHS) healing
program, is an intensive rehabilitation and spiritual healing initiative for
Indigenous men and women, most of whom have psychosocial conditions,
substance issues and/or chronic health conditions (Lau et al. 2012). The
program has proved very effective for one repeat offender (a middle-aged
First Nations man with mental health and substance abuse issues). The
program consists of many supported components, such as art and culture
classes, food/nutrition classes, drug and alcohol counselling, literacy and
numeracy classes, sport and physical activity program, and meditation. The
most crucial aspect of the GPHS program is the weekly healing circle run
by Elders, which helps participants reconnect with their Indigenous culture,
heritage and spirituality. The program has mentors and health workers who
make sure participants’ disability, health/medical, housing, transport, social
and other needs are met. Unfortunately, the GPHS healing program had not
(at that point) been formally evaluated (Lau et al. 2012).

In a women'’s prison in South Australia, Acceptance and Commitment
Therapy (ACT), which uses mindfulness and acceptance strategies, was found
to be an acceptable intervention for female Indigenous Australian prisoners
with medical, psychosocial and substance abuse issues (Riley, Smith, and
Baigent 2019). Anxiety and mindfulness measures improved, participants
gave overwhelmingly positive feedback about the program, and there were
no formal dropouts (Riley, Smith, and Baigent 2019).

Connection to family, community, mentors and support personnel

Included sources mentioned the importance of approaches which are not
just individual-focused, but promote connection to family, friends, mentors,
community and Elders (Flannigan et al. 2018; Ferrazzi and Krupa 2016; Blagg
and Tulich 2018).

Incarcerated youth in Hamilton et al's study saw their families as a source of
strength, comfort and wellbeing; leading the researchers to argue that strong
relationships and networks with family and others is an important part of
recovery and healing (2020). Lau and colleagues found that children of incar-
cerated parents are at higher risk of poor health, and an increased risk of
offending later in life (particularly in Indigenous families), which is why
Melbourne’s GPHS pilot healing program adopts a whole-of-family approach (2012).

The current Australian Royal Commission has heard that the justice system
ought to use community-based services and supports for people with dis-
ability, and specifically mentioned intermediary programs (2020). An inter-
mediary is someone who can find out the best way to communicate with
another person; find out what communication support the person needs;
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tell people in the justice system how to communicate with that person
(Royal Commission 2020). Kippin and colleagues also discuss the usefulness
of intermediaries (termed ‘court-appointed communication assistants’) for
justice-involved youth with FASD and language disorder in Western Australia
(2018). Miller mentions ‘Koori Justice Workers’ at Melbourne’s NJC, who sup-
port Indigenous clients by creating treatment plans, providing spiritual and
emotional support, referring them to appropriate services and ensuring
Indigenous knowledge and perspectives are honoured (Miller 2017).

In Aoetearoa, Thom and Burnside found peer support (particularly from
ex-offenders who can bring their own lived experience) to be a successful
feature of Te Whare Whakapiki Wairua/Alcohol and Other Drug Court (AODT
Court) for Maori offenders with mental health and addiction issues (2018).

Sotiri and Simpson caution that some Indigenous people in the justice
system may not feel comfortable having an Indigenous support person who
is someone they know (2006), and thus should be provided with a choice
of support person, where possible.

Break down communication barriers

Police stations, courts and prisons are highly verbal, unfamiliar environments
for Indigenous people who sometimes do not have English as their first
language, and even more so for those Indigenous people with conditions
which can affect communication and comprehension, such as FASD and
hearing loss (McSherry et al. 2017; Sotiri and Simpson 2006; Vanderpoll and
Howard 2011; Kippin et al. 2018). This can lead to people with disability
being wrongfully accused, less likely to be granted bail and more likely to
breach bail because they have not understood the instructions and condi-
tions (Australian Human Rights Commission, 2014).

According to Vanderpoll & Howard, over 90% of Indigenous inmates in
the Northern Territory have some degree of hearing loss (often due to
untreated childhood middle-ear infections, as well as tinnitus), leading to
difficulty hearing and understanding in police stations, courtrooms and
prisons (2011). These authors recommend hearing loss awareness training
for justice officials, and routine hearing tests and provision of hearing aids/
amplification for inmates (2011).

Sources recommend speech therapists, interpreters, and local cultural and
language advisors be provided at all stage of the justice system to assist
Indigenous people with hearing loss and other communication difficulties
(Kippin et al. 2018; Blagg and Tulich 2018).

Protect human rights
The current Australian Royal Commission has heard that Australians with
disability in the justice system, especially Indigenous youth, are not having
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their needs met, and are even experiencing mistreatment and abuse from
fellow inmates and correctional officers (2020).

Sharma and colleagues also detailed harrowing stories of treatment of
Indigenous people with disability in the justice system, and concluded that
Australia is restricting and violating the rights of prisoners with disabilities
(2018). Pyne also argued several years earlier that laws in the Northern
Territory are racially discriminatory against Indigenous people, and are in
conflict with international human rights standards (2012).

Specific suggestions made by included sources on how to better protect
the rights of justice-involved Indigenous people with disability are:

«  Provide targeted, culturally-appropriate and disability-appropriate legal
assistance (Royal Commission 2020);

« Address ‘unfit to plead’ laws. Australian laws allow for people with
disabilities to be detained indefinitely (for years, even), when they are
considered unable to understand or to respond to the criminal charges
laid against them (referred to as ‘unfit to plead’) (McCausland and
Baldry 2017; Baldry et al. 2015; Blagg and Tulich 2018, Royal
Commission, 2020; McSherry et al. 2017; Pyne 2012). This means that
‘an individual can...spend a longer time in detention than if he or
she plead guilty and was sentenced to imprisonment for the offence’
(Blagg and Tulich 2018, 5-6; McCausland and Baldry 2017; Pyne 2012).
Addressing unfitness to plead means creating a criminal justice system
which does not create separate justice procedures for persons with
disabilities (McSherry et al. 2017, 58). According to McSherry et al,
the Disability Justice Support Program is a cost-effective,
human-rights-affirming model which appears to reduce the need for
unfitness to plead determinations by assisting accused persons to
participate in proceedings and exercise their legal capacity (2017, 9).

«  Abolish solitary confinement. Restrictive practices such as segregation
and isolation are used in prisons, including on people with disability
(Royal Commission, 2020; Sharma, Pearson, and Bright 2018). Some
prisoners with mental and cognitive conditions are being locked in
solitary confinement for weeks or months, sometimes for almost
24 hours a day (Sharma, Pearson, and Bright 2018).

Provide post-release support
Several sources highlighted the necessity of post-release support for
Indigenous people with disability, and also the challenges of providing
support of this nature.

Indigenous offenders with cognitive disability are almost three times more
likely to reoffend than those without cognitive disability (Shepherd et al.
2017). For Indigenous people with cognitive and psychosocial conditions,
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there are very few alternatives to prison; a lack of appropriate programs and
support services in prison or post-release; and the outside world is often
difficult for them to navigate — meaning return to prison is very likely (Baldry
et al. 2015; Sharma, Pearson, and Bright 2018; Tait et al. 2017). Release from
prison for Indigenous Australians with disability, especially psychosocial and
cognitive, is associated with a range of poor health outcomes such as home-
lessness, substance abuse, drug overdose and suicide (Heffernan et al. in
Dudgeon et al. 2014).

Hearing loss is a particular barrier to release and rehabilitation (Vanderpoll
and Howard 2011). According to Vanderpoll and Howard, Indigenous inmates
with hearing loss may actually prefer the high security section of the prison
because it places less demands on their listening skills. Some inmates with
hearing loss will choose to do their whole time in prison rather than apply
for parole, because parole is typically complex, challenging and requires
good listening skills (Vanderpoll and Howard 2011).

Primary health care (Kinner, Young, and Carroll 2015), and other resources
and services, can help Indigenous people with disability (especially women)
transition to life in the community (Kilroy 2005). These resources and services
include financial support, employment and training opportunities, drug and
alcohol assistance, grief and mental health counselling, and safe and affordable
housing (Kilroy 2005). Sullivan et al. (2019), as well as Pyne (2012), discuss the
effectiveness of ‘throughcare’ initiatives, such as the Connections Programme
(CP), which provide support to individuals during imprisonment through to
post-release. The Australian Royal Commission has heard that the ‘throughcare’
program run by North Australian Aboriginal Justice Agency (NAAJA) is an
example of good practice (2020). However, it is unclear as to just how effective
‘throughcare’ initiatives are specifically for Indigenous people with disability.

Baldry and colleagues mention the need for supported accommodation
and educational support for Indigenous people with disability — early in life
if possible, and also after release from prison (2012). These authors mention
the NSW Community Justice Program as a good example of a housing pro-
gram which supports people with an intellectual disability who have been
in the criminal justice system (McEntyre, Baldry, and McCausland 2015).

Lau and colleagues argue that, if Indigenous prisoners are to have suc-
cessful community reintegration after their release from prison, then com-
munity programs which encompass healing, family and appropriate,
meaningful education (such as Melbourne’s GPHS healing programme) are
paramount (2012).

Limitations

The majority of sources included in this scoping review are from the Australian
context. There were few sources which met our inclusion criteria for the
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countries of Canada, Aotearoa (New Zealand) and the United States. This
indicates a lack of research (particularly involving primary data collection)
specifically focused on justice-involved Indigenous people with disability in
these states, highlighting a critical need for more international research to
be conducted.

The literature we identified was heavily focused on Indigenous people in
the justice system with cognitive and mental/psychosocial disabilities. Many
sources conflated mental health conditions — as well as trauma, substance
abuse, addiction — with disability, making it difficult to determine whether
the paper should be included. We identified few sources solely focused on
disability — especially sensory and physical conditions — which again suggests
a need for more research.

The method of scoping systematic review itself has some limitations. As
identified in the Methods section of this paper, systematic reviews — while
useful — rarely reflect Indigenous knowledges and methodologies, which is
why we undertook several steps to ensure voices of Indigenous people, and
those with disability, were included. Further, scoping reviews provide an
overview of existing research/practice, and do not closely examine or eval-
uate the included studies. It is thus recommended that more research and
evaluation - using qualitative methods (e.g. interviews, focus groups, yarning)
which can deeply and critically explore interventions (initiatives, policies,
programs, services etc) from the perspectives of justice-involved Indigenous
people with disability - be urgently conducted in Australia, Aotearoa (New
Zealand), Canada and the United States.

Conclusion

The purpose of this scoping review was to understand current practices
(initiatives, services, programs, policies etc) in place for justice-involved
Indigenous people with disability in Australia, Aotearoa (New Zealand),
Canada and the United States and develop some general principles to be
considered when developing future initiatives for this cohort.

Due to the scarcity of sources specifically meeting our inclusion criteria
for all four countries, we had limited literature from which to draw conclu-
sions. However, it is clear from the available literature that - while there
may be initiatives in place for general offenders, for offenders with disability,
and for Indigenous offenders — there is a noticeable lack of initiatives in
place specifically for Indigenous people with disability in the justice system
as a distinct group. Further, while there may be some mainstream services,
initiatives and programs which can support justice-involved Indigenous peo-
ple with disability, there are very few approaches for this cohort which are
Indigenous-owned and framed by Indigenous ways of knowing, being, seeing
and doing. There is a pressing need for robust research and evaluation into
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‘what works’ for Indigenous people with disability who have, or have had,
contact with the justice systems in Australia, Aotearoa (New Zealand), Canada
and the United States.

The strong theme emerging in the available literature is the inadequacy
of justice systems in responding to the needs and rights of Indigenous
people with disability, and the need for significant policy, legislative and
system reforms. As we highlighted earlier in this review, identifying and
appropriately responding to disability is complicated by the concept of
‘disability’ itself — a term which many Indigenous peoples see to be colonial,
limiting and damaging. Therefore, practices that negatively frame
justice-involved Indigenous people with disability as ‘problems’ to be ‘rectified’
can continue to perpetuate colonial violence.

From the limited peer-reviewed and grey literature unearthed in this scoping
review, nine key principles emerged which show that supporting Indigenous
people with disability in the justice system is possible, and essential:

+ Indigenous-designed, -led and -owned initiatives;

+ ldentify and respond to disability and needs in culturally-safe ways;

- Disability- and culturally-appropriate court models;

- Disability- and culturally-appropriate diversionary options;

+  Therapeutic, trauma-informed, strengths-based and agency-building
responses;

- Facilitate connection to family, community, mentors and support
personnel;

«  Break down communication barriers;

«  Better protect human rights;

+  Provide post-release support.

We argue for reforms to, and investment in, services, initiatives, policies
and programs which reflect these nine principles. Importantly, initiatives
should respect and incorporate Indigenous conceptualisations and values
regarding embodiment, human functioning and social inclusion. The cultural
model of disability and inclusion developed by Australian First Nations dis-
ability scholar, Dr Scott Avery — which steers away from the Western medical,
and social, models of disability — provides one example of this (2018).
Ultimately, to better support Indigenous people with disability at all stages
of the justice system, shifting the focus to treatment, care, connection,
healing and rehabilitation into the community - rather than criminalisation,
isolation, deprivation, punishment and rectification - is crucial.

Geolocation

Australia, the United States, Canada, Aotearoa (New Zealand)
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