
to see more flesh added to the constitutional conception offederalism,~.j the Court
seems, at least at present, intent upon a minimalist and unelaborated conception.
The preference for an unelaborated conception of federalism is reflected in the
C0U11's insistence, reiterated in Austin, that the A1efbouI71e Corporalioll doctrine's
contours and limits need not be defined with precision.~;A preference for minimalis1l1
might be deduced from other aspec ts of the case law - for instance, the establ ished
view that the lvlefbo!lme Corporatioll principle does not protect the States from
the erosion of special privileges enj oyed to the exclusion of other legal subjects.S6

A preference for a minimal ist and unelaborated conception of federalis11l1l1ight be
thought to militate against any fonnulation ofthe /'vielboul"IJe CO/poratiolJ principle
involving more than minimal structure and definition. This, in tum, might seem to
explain both the Austin majority's rejection of the Queensland Electricity two­
limbed fonnulation and its more general refusal to articulatc a structured role for
considerations of discrimination. However, as I have explaincd, there are several
bases on which the Court might depart consciously from its usual min imaJisl11 and
instead adopt more detailed and specific rules to govem cases where States are
singled out. In this article I have discussed three such bases: concems about the
Court's fact-findingcapabiJities in this area; furtherance of rule oflaw values such
as doctrinal clarity and certainty; and the need to give appropriate emphasis to the
symbolic dimension of the States' consti tutioIla I status, It may take some time for
the potential deficiencies of a fluid /'vie/boll/ne CO/paratio 11 test to come into clear
focus and for the advantages of a more structured treatment of the discrimination
issue to be revisited. Importantly, though, Austin does not seem entirely to rule out
an ongoing structured role for discrimination. Given the variety of ways in which
the discrimination factor could function within State immunity doctrine, and the
ready availability of altemate language with which to describe that factor, its re­
emergence in some fonn seems assured.
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Testing the Waters:
Fine Tuning the Provisions of the

Fisheries Management Act 1991 (Cth)
Applicable to Foreign Fishing Boats

RACHEL BAIRD"l

IIIegaljishil1g in the Heard allil Jl1eDolli/ld Islands' A liS traliail Fish:.;!
Zone raises significallt security alld resource mallagement issues ·i~:· I
Australia. 111 the past !wlrdecwle, the COII/JllOIlwealth goveI'lllllellt !litS

expended cunsiderable ei/ill'/ aillled at tightening existing provisiolJs in
the Fisheries i\1onagelJlellt Act] 991 (Ctlt) illlil ill iiltroducing lIew
provisions .filcused on illcreasing the cost or illegaljishing. This fJlIper
e:wlllines those provisiolls ami coneludes that f'cOllOlJlic opportunilies
.for illegal.fishers have decreased, whilst the risks lI.\'sociilted with such

aetiFities have increased. '

I N late 2003, the Fcderal govcrnmellt announced its intention lo commence armed
patrols ill the Heard and MeDonald Islands Fishing Zone, the most southcrly

region of the Australian Fishing Zone (AFZ).' To this end, Cabinet agreed to the
allocation of580-1 00 million in Fcbrual)' 2004,2 This commitmcnt followed closcly
upon the May 2003 announcemcnt that 512 mill ion had bccn rescrvcd for thc 2003­
2004 financial year to 'enhance the capability of patrols'.·' In addition to these
logistical measures aimcd at cnhancing surveillancc and cnforcement, a number of
detailed and specific amendments to the Fisheries ManagcmentAct 1991 (Cth) werc
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84. See eg G Hill 'Will the High Court "Wakim" Chapler II of lhe Constitution?' (2003) 31 FL
Rev 445, 447; Twomey obove n J8, 534-535, 539.

85, A"s/i" above n 4, G1eeson CJ 217, Gaudron, Gummow & Hayne JJ 250, 259, Kirby J 300,
B6. See Queens/alld Eleclrici/y above n 2, Mason J 217, 220,

"I
I.

2.

3.

Lcclur~r, University 01' Queensland,
1 I...lacdonald ()I,'liLlister for Fisheries, Forestry and Cnnservalion) and C Eltison (Min;sler
for Cusloms and Jusl ice) 'Permanent Armed PalmIs to Toughen up Border Proteclion in
Southern Ocean' (Joint Slalement AFFAOJI277MJ 17 Dce 2003).
1 Macdonald (Minister for Fisheries, Forestl)' and Conservation) aLld R Hill (Minisler for
Ddence) 'Nav]' Catches Suspected llIegal Fishing Vcs~et' (Media Release AFFA0410 t 5MJ
24 Jan 20(4). See aIso ffanHlrd (Senale) 10 Feb 2004, 19 609.
1 Maedona1d Uvl in isler for Fisher;es, Foreslry anti Conservalion) and C Et I;son (M;n isler
for Customs and Jllst;ce) 'S 12 M; llion Budgel Boosl 10 Fight II tegal Fishing in Southern

Ocean' (Joinl Stotemenl AFFAOJI08JMJ 13 May 2003).
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A review ofthe 1999 and 2003 amendments to the Fisheries Management Act in this
article is preceded by an explanation of the management of Australian fisheries

passed inApri12004.~ The amendments were described, inter alia, in tenns of 'putting
in place a more effective deterrence and compliance regime, particularly in relation
to illegal, unreported and unregulated fishing'.5

This flurry of activity represents a small fraction of over five years of directed
planning by the Federal government and supporting Commonwealth departments,
to fine-tune the surveillance, enforcement and regulatory framework applicable to
foreign fishing boats seeking to fish, without authorisation, within the AFZ. In
particular, it has been theactivi ty offoreign boats6 within the Heard and McDonald
Islands' Fishing Zone that has prompted governmental responses.

This article examines the Fisheries Management Act in the context ofefforts to deter
and eliminate illegal fishing? within this portion of the AFZ. Commercial fishing
commenced in the Heard and McDonald Islands' AFZ in 1997. The first two foreign
fishing boats were arrested by Commonwealth authorities for fishing without
authorisation in October 1997.& A third foreign boat was arrested in February 1998.9

Significant amendments to the Fisheries Management Act were made in 1999. ro

Following four more arrests, two ofwhich were precipitated by costly hot pursuits,l]
additional amendments, specifically aimed at foreign fishing boats, were made in
2003. 12

4.

5.

6.

7.

8.
9.
JO.
11.

12.

See Hal1sard above n 2, 19 612; HW1Sa,.d (HR) 22 Mar 2004, 26 828; Fisheries Legislation
Amendment (Compliance and Deterrence Measures and Other Matters) Act 2004 (Oh).
H

a
l1sard, above n 2, 19 603. llIegal, Unreported and Unregulated fishing is addressed in

Food and Agriculture Organisation iJJlematiol1al Plal1 oJ AClion 10 Prel'en I, Deler Gild
Eliminate illegal, Unreported and Unregulaled Fislrillg (IPOA-IUU) (adopted 2 Mar
2001).

The term 'boa t' is used in this paper in preference to th e tenn 'vessel' (whi ch is adopted in
many international conventions) as the Fisheries Management Act 1991 (Oh) frames
offences by reference 10 the tenn 'foreign boats'. Table I details the offences applicable to
foreign boats: see below p 70.

Illegal fishing is defined in the IPOA-IUU above n 5. It is fishing in contravention of
applicable coastal state conservation measures within the exclusive economic zone of that
particular coastal state or fishing by a member state of a regional fisheries management
organisation (RFMO) in contravention of conservation measures established by the RFMO.
For the purposes of this article, reference will be made to illegal fishing rather than to the
broad term '100 fishing' because it more accurately describes the particular nature of non­
compliant fishing in the AFZ.

The Sail'ora was arrested on 16 Oct 1997 and the Aliza Glacial on 17 Oct 1997.
The Big Star was arrested on 21 Feb 1998.
Fisheries Legislation Amendment Act (No 1) 1999 (Oh).

The SOlllh Tomi was arrested on 12 Apr 2001 following a 14-day hOl pursuit; the Lena on
6 Feb 2002; the Volga on 7 Feb 2002; and the Viarsa on 28 Aug 2003. The Maya V was
arrested on 23 lan 2004.
Above n 4.

generally, The particular difficulties created by illegal fishing in the Heard and
McDonald Islands' AFZ follows. The analysis of Ihe Fisheries Management Act
commences with an examination of offences applicable to foreign fishing boats,
including the additional offences introduced in 1999, and increases to maximum
fines. The forfeiture provisions applying to foreign fishing boats used in relation to
a proscribed fisheries offence are then analysed. These provisions were amended in
1999 following the Aliza Glacial litigation, in which the Federal Court ruled against
the Commonwealth's interest in the boat. The pos t-1999 forfeiture provisions,
intended by the government to ensure the Commonwealth's interests would not be
defeated again, have been the subj ect of sustained litigation. D

Whilst the 2003 amendments to the Fisheries Management Act increased max imum
fines, two new provisions, specifically targeting the persistent problem of illegal
fishing, were also introduced. Under the first, the Commonwealth is now empowered
to recover, as a debt, the allendant costs of any hot pursuit undertaken to secure
the apprehension of a foreign fishing boa\. Whilst the intention of the amendment
is commendable, the pwctical ities of actually recovering any monies from the owners
of arrested foreign fishing boats may prove frustrating. The second amendment
alludes to the difficulties encountered in policing the remote and often hostile
Southern Ocean and relates to the requirement that Commonwealth officers show
identification to foreign boats.

The effecliveness of the above-mentioned amendments has not, with the exception
ofthe forfeiture provisions, been tested. The main obstacle to thcir impact in terms
of enhancing Australia's en forcemen t capabil ities within the Heard and McDonald
Islands AFZ (and in deterring illegal fishing boats) lies in the very nature of illegal
fishing. The industry is controlled by highly organised corporate entities driven by
profit margins. The Commonwealth must expect the Fisheries Management Act to
be challenged at every opportunity.14 Whether it can withstand these challenges is
a mntter for the courts; however, the most recent amendments to the Act evince a
clear commitment on the part ofthe Commonwealth to construct a rigorous regulatory
framework which is not limited simply to incrensing the appllcnble maximum fines.

I 3. Gibers v Coml1w,,"'ealth (No 4) (2004) 205 ALR 432; Olbel's v COl1lllwl1wealth [2004]
FCAFC 262 (16 Sep 2004).

14. As it has been in the past (eg, the Master of tile Big Star appealed the fine of $100 000
imposed when convicted on charges under ss IOO( I) and 100(2) of the Fisheries Management
Act 1991). His fine was rcduced to $24 000: see R v Perez (1999) 21 WAR 470. The
Master of the SOlllh Tomi pleaded not gui Ity to a charge under s 108(c) - r~fusing or
neglecting to comply with an order given under s 84 - and wa, acquitted. Evidence was led
by him that tbe order was non-specific, requiring the vessel to 'head to port' and as such
could not be complied with: AFMA Officers (personal communication, [4 Feb 2(02). Most
recently lhe owners or the Volga appealed the decision of the Fedcral Court, which upheld
the validity of the forfeiture provisions in the Fisheries Management Act. See Olbers l'

Commonwealth (No 4) ibid.
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Limit of Austral ian Fishi n); ZOIlC

The Australian Fishing Zone
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His declared and enacted that the rights and jurisdiction ofAustralia in its exclusive
economic zone are vested in and exercisable by the Crown in right 0 f the
Commonwealth.

Section lOB of the Act states that an EEZ may be declared by the Govemor-in­
Council not inconsistently with Articles 55 or 57 of the LOSe. Article 55 recognises
the existence of an EEZ as a 'specific legal regime' affording rights and obligations
to coastal and other states in accordance with P311 V ofthe LOSe. Article 57 stipulates
that the EEZ 'shall not extend beyond 200 nautical miles from the baselines from
which the breadth ofthe telTitorial sea is measured'. The EEZ is defined in section 3
of the Seas and Submerged Lands Act to reflect the LOS C definition. 19

Commonwealth fisheries are managed under the Fisheries Management Act 199 t
(Cth) and Fisheries Administration Act 1991 (Cth). The Australian Fisheries
Management Authority (AFMA), a statutory authority established in February
1992, is responsible for the management of Commonwealth fishery resources, 15 In
1979, the govemment declared a 200 mile AFZ around Australia and all extema1
territories. ln It was not until 1994 that Australia fOllnally declared an exclusive
economic zone (EEZ) pursuant to the 1982 Law of the Sea Convention (LOSC), 17

The EEZ was fOllllally proclaimed via an amendment to the Seas and Submerged
Lands Act 1973 (Cth), 13 Section lOA ofthe Act reads:

I. THE MANAGEMENT OF COMMONWEALTH FISHERIES

* lknnllslallll is hlL·'1~L'"d4 100 km south-wesl Lll'lhcALlstralirlLl CllLllinl:l1t and 1 500 kLlll1ortllol'ALltarctica.
Heard tsl<md [53"0("S, 73°30'~) an,1 the wicDon;1Ill [sl""d, ().1°03'S, 72"36'[.) tic 4IJ km apal'\.

The declaration of a 200 mile EEZ adjacent to ll1ainlaml Australia and hcr extcrnal
territories afforded Australia an expandedjurisdiclion undcr intcll1atlonallaw over
matters such as off-shore Installations, living and non-living natural rcsources,
marine scientific research and the protection ofthc marinc el1Virol1l11cnt.

2J
The actual

management and administration ofComl11ol1wealth tisbcrles, however, is properly a

matter for domestic lawY

The end result ofthe 1994 legislative amendments is that although under intemational
law Australian enjoys a 200 mile EEZ adjacent to thc Heard and McDonald Islands,
the te1l11 'AFZ' has been retaincd for the purposes of C01llmonwealth fisheries
management under the Fisheries Management Act. Offences under this Act refer,
for example, to the 0 Hence of flshi ng without a 1icence wi th in the AFZ rather than

It is important to note tha t the Australian declaration of an EEZ ill 1994 d id not
involve a revocation ofthe AFZ declared 15 years earlier. ,0 The lvIari time Legisl~tion

Amendment Act 1994 (Cth) did, however, specifically amend the ddini ti on of the
AFZ, as it was established by the Fisheries Management ACt.11 For practic~l

purposes, theAFZ and EEZ now 'mirror' each other. The amended definition of the
AFZis:

(a) The waters adjacent to Australia within the outer limits of the exclusive
economic zone adjacent to the coast ofAustralia; and

Cb) The waters adjaccnt to each external territory within the outer limits of the
exclusive economic zone adjacent to the coast of the extem~l territory,"

15 Fisheries Administration Act 1991 (Cth) s 6.
16. Fisheries Amendment Act 1978 (Oh) s 3.
17. UN Convention on the Law of the Sea (10 Dec 1982) 21 ILI"l 1261 (entered into force 16

No\' J994).
I 8. A new Di" IA of Part 11 was inserted by the Maritime Legislation Amendment Act 1994

(Cth).
19. 'Exclusive economic zone has the same meaning as in Articles 55 and 57 of the Convention':

Seas and Submerged Lands Act 1973 (Cth) s J,
20. Notwithstanding that, the Maritime Legislation Amendment Act 1994 (Cth) did delete the

definition of the AFZ from both the Sea Installations Act 1987 (Oh) and the Whale
Protection Act 1980 (Oh), substituting the term 'exclusive economic zone'.

21. Maritime Legislation Amendment Act 1994 (Cth) sch I.
22. Fisheries )I.'lanagement Act 1991 (Cth) s 4. I

23.
24.

LOSC Art 56,
Although the right 10 declare an exclusive ecOnOI11LC zone LS ]'cc.ogni~ec.l under intenmt~onal
law, Part V of the LOSe imposcs a number 0[- right> "Lld obligations on both coustu[ states

and other sl"tes,
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fishing commenced in 1997.,g The estimated annual illegal catch currcnlly sits close
to the annual legal catch.J" The Federal government commitled $15.8 million over
the four years preceding June 2003 to enhancing survcillancc and cnforccmcnt in
the Heard and McDonald Islands region.) I An additiona1$12 111ill ion was allocated
in the 2003-2004 budgct to enhance the capability ofpatrols. $1.8 million ofthis was
allocated to improving post-alTest procedures. J

' The most recent offensive Inken
by Ihe Federal governmcnt has been the announcemcnt of the commcnccment of
arn1ed patrols in the Southern Ocean:1J It is intcnded that the patrol boats bc cqui pped
with one deck-mounted machine glln.'" The boarding party wil! be armed with
handgunsY The capability of the armed patrols 10 arreslnn uncooperative fon;ign
fishing boat in the high seas has not yet becn tcsted. Givcn that thc Mayo V wns
apprehended in January 2004 with the assistancc of a Naval boarding party from
HMAS Warramunga,J6 there remains a reallikclihood that the armed patrols will

require the support of Dc fence pcrsonnel to sccurc an arrcst.

Thc offences created by the Fisheries Managcment Act which arc applicable to
foreign fishing boats have been extracted in Table I, below. Thc Fishcries Management
Act was significantly amended in 1999 whcn intentional offcnccs were introduced
to compliment thc existing strict Iiab ilitY prov isions JJ Sections 100A, 101 A and
10 I8, detai Is 0 f whieh arc included in the Table, wcre insertcd into thc prinei pal Act.
At that timc, penalties for fon,igtl fishing offenccs were JOllblcd.)~

fishing without a licence within the EEZ. For the purposes of this article, references
hereafter will be made to the AFZ.

11. DIFFICULTIES PRESENTED BY ILLEGAL FISHING

Eight foreign fishing boats have been alTested since 1997 within the Heard and
McDonald Islands' portion of the AFZ and various members ofthe crew have been
charged with a range of fisheries offences under the Fisheries Management Act. 25

Whilst this figure seems insignificant in comparison with the hundreds of foreign
fIshing boats alTested each year inA ustralia's northern waters, it is the value ofthe
fish targeted around the Heard and McDonald Islands which compels attention.
The target species is the Patagonian Toothfish, also referred to a 'Black Gold'. The
Toothfish is a valued commodity on both the Japanese and US markets and can
fetch prices between US$5 000-7 000 per tonne.'" It is traded under a variety of
names, which acts against efforts to track the illegal trade in Toothfish. On the Asian
market it is known as 'Mero', It is sold as 'Chilean Sea Bass' or simply' Sea Bass' in
the US. In southem Chile, fishennen refer to it as 'Merlusa Nigra' (black hake). ,7

The Toothfish is known to exist in good quantities on the Kerguelen Plateau, a
continental shelfupon which the Kerguelen Isles (France) and Heard Island and the
McDonald Islands are situated. Commercially valuable populations straddle areas
of lligh seas adjacent to both the French declared EEZ adjacent to the Kerguelen
Isles and the AFZ offshore to the Heard and McDonald Islands. This makes
management of the Toothfish stocks somewhat problematic for the coastal states
because fishing activities in areas of high seas can have all adverse impact on the
portion of a straddling stock located within adj acent coastal waters." However, a
more pressing concem for both Australia and France is [he regular incursions into
their respective mari time zones by foreign fishing boats.

The presence of unauthorised foreign fishing boats within [he Heard and McDonald
Islands' AFZ has been reported by the legal Toothfish operators since commercial

25, Above nn 8, 9, 11.
26. AA? 'Valuable Fish Species Being Plundered in lhe Southern Ocean' (Press Release 00JPAC

18 May 1997).
27. Anlarctic and Southern Ocean Coalition 'Patagonian Toothfish: Going 10 Hell in a Fishing

Basket' (Press Release 29 Oct 1999),
28. it is not within lhe scope of lhis paper to discuss slraddling fish stock managemenl under

intemational law. There are many articles which examine lhis area of fisheries management:
see eg M Chrislopherson 'Toward a Rational Harvest: The United Nations Agreement on
Straddling Fish Stocks and Highly Migratory Species' (1996) 5 Minnesota Journ Global
Trade 357; L Juda 'The 1995 United Nations Agreement on Straddling Fish Slocks and
Highly Migralory Fish Stocks: A Crilique' (J997) 28 Ocean Dev't & lnl'l Law 147;
R Rayfuse 'The United Nations Agreement on Straddling and Highly ]I.,jigratory Fish Slocks
as an Ohjeclive Regime: A Case of Wishful Thinking~' (1999) 20 Ausl Yearbook of In!"!
Law 253.

Ill.

29.

30.

3 I ,

32.

33.

34.
35,
36.

37,
38.

FISHERIES OFFENCES APPLYING TO FOREIGN

FISHING BOATS

Austral Fisheries (personal c0I11l1l11Llicalion, Dee 20(1). In lhe earlicr years of the
developmenl of the Heard and MeDonald Islands' lisher]', dozcns 0 [. illegal ilshing boals
were sighted, With incrcased surveillance and cnforeemcnt cl"1(lfls, this number has dropped;
however, the boats continue to operate in groupS as indicated by the fael lhal, on lwo

occa,ions, two boats have been apprehended wi thin a day of each other,
See eg I Macdonald 'The Howard Govellll1lent's Efforts to Deter Illegal Fishing Acli"ities'

(Canberra: National Pres, Club, 19 Aug 2003),
Depm1ment of Agriculture, Fisheries and Forest')' 'Global Fisheries Issues Anccling Au,tralia'

(Fact Sheel, undated).
Macdonald & EIlison, ahove n 3. This would include drafting change, and s 10~C nolices,
assessing the value of the vessel's catch and gear, and ensuring procedural requirements of

the Fisheries ,,,1 anagelllent Acl are mel.
I rvlacdonald (M inislcr for Fisheries, Forcstry and Con.,ervation), CEll ison (M inister for
Customs and Just ice) a Lld S Stone (Pa rl iamcn tary Sec relary to Ihe M in ister for the
Environmenl) 'Anned Southel1l Ocean Patrol Trials Launched Irolll Hobart' (Media Release

DAFF04/ 13 2)vlJ 29 Jun 2004).

Ibid.
Ibid.
The sailors were 'fast-roped' on board thc May" V from lhe ship's helicopter. Macdonald

& Hill above n 2.
Fisheries Legislation Amendment Act (No 1) 1999 (Ctll),

Ibid, sch 1,D
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Section Offence l\'laximum Penalty

100 Strict liability offence of using foreign boat for $175 000 if deal! with
commercial fishing within the AFZ without a on indictment; $27 500
[oreign fis hing licence. if dealt wi th summarily.

100A Intentionally using foreign boat for commercial S825 000 if boat is
fishing within the AFZ without a foreign fishing 24 metres or more;
licence, $550 000 if boat is

less than 24 metres,

101 Strict liability offence of having a foreign boat S275 000 if dealt with
within the AFZ equipped 'with nets, traps or on indictment; $27 500
other equipment for fishing 'without a foreign if dealt with summarily,
fishing licence, P0l1 pennit, or approval.

10IA(J) Intentionally having a foreign boat within the
AFZ equipped with nets, traps or other $550000,
equipment for fishing without a foreign
fishing licence, port pennit, or approval.

10IB'") Intentionally using a support boat from outside I
theAFZ to directly support a foreign boat \ $550000,
within the AFZ in contravention of ss 100,
IOOA, J01 or 101A.

106A Boats used in an offence under sections 95(2),99, I
100, 100A, 10 j, 10 j A or 101 B are condemned as Forfeiture,
forfeited unless the owner or person in control I
or possession provides written notice of a claim.

lOgic) Obstruction ofofficer including failing to facilitate
by reasonable means the boarding by officer;
refusing without reasonable excuse an authorised Imprisonment for
search; refusing or neglecting to comply with 12 months.
order under s 84 without a reasonable excuse;
and resisting or obstlUcting officer in exercise of
his powers. i

Table 1: Penalties relating to the intentional offences were increased again with the passage
of the Fisheries Legislation Amendment (Compliance and Deterrence Measures
and Other Matters) Act 2004 (Cth).J9 Current maximum penalties arc noted in Table 1.
An indication that the 2004 amendments specifically targct large-scale illcgal fishing
operations can be gleaned from the wording ofthe amendments. Only those boats
exceeding 24 metres in length are subject to the new maximum fine of$875 000.""

Other amendments introduccd by thc Fisheries LegislalionAmendmcnt (Compliance
and Deterrence Measures and Other Matters) Act and thc Fisheries Legislation
Amendment (High Seas FishingActivities and Othcr Matters) Aet 2004 are reviewed
in more detail below,4J The key provisions oflhc Fisheries MallagementAct as they
relate to both foreign boats and the fishers operating them, including the forfeiture

provisions, are also considered below.~4

Sch 1, s 26. This Act commenced on 6 Aug 2004,

Ibid,
See ABC 'The Toothflsh Pirales' Fa,," Comel's 30 Sep 2002. One or the interviewees
slated that perhaps the 'easiest way 10 make a mi Ilion bucks is 10 put logclhcr a boal and

go flshing for a season in the Soulhern Ocean',
The fil1es imposed on persons convicled of offences under ss IOO-IOOA of the Fisheries
Management Acl 1991 (Oh) range from SI 000 (with a 5 year, $4000 good behaviour
bond) imposed on each of the 32 junior crew members on board the Maya V, 10 a tolal of

S136 000 imposed on the Master 0 r the Smllll romi.

See below pp 78-81.
See below pp 72-78.
Fisheries J....lanagement Act 1991 (Oh) s 4, The term 'vessel' is used in the LOSe: see eg
LOSC Art 292, Thc International Tribunal fOf the Law of Ihe Sea (lTLOS) also adopts the
tern] ·vessel'. LOSC does use the lerm 'ship' in some artides: see eg LOSe Art 17 on the

right of innocent passage.

(a) searching for, or taking, fish; or
(b) attempting to search for, or take, fish; or

43.
44.
45.

42,

39.
40.
41.

The tem1 employed by the Fisheries Management Act is 'foreign boat' and not
'foreign vessel' , which is the tenn often used in internationa Ilaw. A 'foreign boat' is
defined as a 'boat other than an Australian boat' :'; Divisi on 5, Part 6 of the Act
outlines the offences pertaining to foreign boats. The central elcment illll1any ofthe
offences is fi shing wi thin the AFZ without a forei gn fish ing liccncc. Section 34 of
the Act govems the granting of such licences. 'Fishing' has bccn broadly defined in

section 4 of the Act to mean:

Given the anecdotal evidence that a single illegal fish ing expedition can net corporate
owners in excess of $1 million, one might ponder whethcr even this incrcased
maximum fine is enough to deter the steady strcam of illegal fishers.

41
In

circumstances where the illegal activity can net offenders such high retums, fines
may be regarded as simply a cost of doing business. Whilst Australian courts have
been conservative in awarding fines to date,"' the increase to maximum fines is

evidently intended to provide an improvcd deterrent to illegal fishing.

Offences under the Fisheries Management Act 1991
(Cth) in relation to foreign fishing boatsta)

Ss lOOA, lOlA, I OlB and 106A were inserted inlo the principal Aet by the Fisheries
Legislation Amendment Act (No 1) 1999 (Oh), which came into force on 3 Nov 1999.
Although no charges have been laid under this section (inserted in 1999), there has been
evidence of support boats assisting foreign fisbing boats fishing illegally within Ihe AFZ,
This point was considered in AI/V Saiga (No 2) (1999), St Vincent alld Grenadines v
Guinea (J Jul 1999) lTLOS Case No 2 paras 56-59, The Tribunal noted that arguments
could be advanced 10 support bunkering of a fishing vessel as an activity within LOSC
art 73.
'Officer' means a section 83 ot1icer including an AFMA employee, member of Australian
Federal Police or Stale police Of member of the Australian Defence Force: s 4,

(b)

(c)

(a)
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(c) engaging in any olher activities lhal can reasonably be expecled to result in
the locating, Of taking, of fish; Of

(d) placing, searching for or recovering fish aggrcgating devices or associated
electronic equipment such as radio beacons; or

(e) any operations at sea directly in support of, or in preparation for, any
activity described in this definition; or

(f) aircraft use relaling to any activity described in this detinition, except flights
in emergencies involving the health or safety ofcrew members or the safety
ofa boat; or

(g) the processing, carrying or shipping of fish thal have been taken.

IV. THE FORFEITURE PROVISIONS OF THE FISHERIES
MANAG EMENT ACT

A significant amendment introduced by the Fisheries Legislation Amendment Act
(No 1) 1999 (Cth) relates to the making of a forfeiture order in relation to seized
boats, fishing equipment and fish. Section 106A was insel1ed into the Fisheries
Management Act in 1999. Under this sec tion any fishing boat nsed in an offence
under sections 95(2), 99, 100, 100A, 10 1or 10 lA is forfeited to the Conm10nwealth.'6
A boat used in an offence against section ID1B (a Supp0l1 boat) is also forfeited,']
Nets, traps, equipment and catch on board a boat at the time of the offence are
forfeited under sections I06A(c) and (d), fisheries officers are authorised, under
section 84( I)(ga), to seize items forfeited under section 106A.~8

Under section 106C, written notice of the seizure of items must be given to the
Master of the boat, or to the person whom the officer has reasonable grounds to
believe was the Master of the boat immediately before seizure. In circumstances
where the officer cannot convenienlly give the notice to the Master, the requirement
to provide written notice can be satisfied by fixing the notice to a prominent part of
the thing seized. In what is an amusing piece of legislative drafting, it is noted in
section 106C that the notice cannot be fixed to a thing seized, if that thing is a fish,

Unless the owner or person in possession or control of the boat, gear or catch
before seizure provides written notice ofa claim agains t the forfeiture within 30 days
of receipt of a section 106C notice, the thing is 'condenmed as forfeited' under
section 106E. The giving of a claim by the boat's owner does not amount to

proceedings to recover the boat and the Managing Director of AFMA may, on
receipt of a claim, give 'a claimant wTilten notice slating that the thing will be
condemned if the claimant does not institute proceed ings against the Commonwenlth
within two months.'

Prior to the 1999 amendments, the Commonwealth did possess lhc right of forfeiture.
However, that right was dependent upon a convi clion 0 f a member 0 f the crew in
relation to one of the presc ribed fisheries offences Ii sted in section 106, as it then
was. Furthem10re, the forfeiture only became effective upon the making ora forfeilure
order. The nature of the Commonwealth's conlingent interest in arrested toreign
boats is explained in the Federal Court decision in BergensbalJken ASA l' The Ship

'Afiza Glacil '.'"

The Aliza Glacial litigation

The Aliza Glacial was arrested within the Hcard and McDonald Islands' AFZ on
17 October 1997. The owner ofthe boat defaulted on loan repaymcnts shortly after
its alTest. Bergensbanken, the Norwegian mortgagec, instituted proceedings in lhe
Australian Federal Court under the Admiralty Acl 1988 (Oh) to recover lhe bOilt.
The I999 amendments to the operation of section 106, mcnti oned above, wcre
fonnulated principally in response to the succcssful application by Bergensbanken
for the recovcry and sale of the boat. The Fcderal Courl ordered the sale of the
Alizia Glacial nolwithstilnding the seizure of lhe boat by thc Commonwcalth
authorities undcr section 84( 1leg) of [he Fisheries Management Ac!.'"

The wording of scelion 84( Ileg) is quite differcnt from scction 84( I)(ga), which has
been discllsscd above. The difference between the two scctions is that section
84(1 )(g) provides a right ofseizure oflisted itcms, thc right bcing contingent on the
contravention of the Fisheries Management Act. Scction 84( I)(ga) provides for
seizure of items forfeitcd, by virtue of seclion 106A, 10 the Commonwealth, As
mentioned, prior 10 the 1999 amendments to the Fisheries Managemcnt Act, no
actual right of forfeiturc could accrue to the Commonwcalth until such time as a
conviction, under specified sections ofthe Act, was recorded against a crew member
of the 3lTested boat. To take effect, the forfciture had la be ordered by the judge
before whom the crew members were convicted. The wordi ng of section 106, prior to
the 1999 amendments, sta ted:

46.

47.
48.

Fisheries Management Act 1991 (Cth) s 95 creates the general 0 ffence of engaging in
commercial fisbing within the AFZ without authorisation; s 99 creates the offence of using
a foreign boat for recreational fishing.
Fisheries Management Act 1991{Cth) s 106A(b).

S 84{J )(ga) of Ihe Fisheries Management Ac( was inserted by the 1999 amendments and
reads as follows: 'An oft;cer may, _. seize all or any of the following that are forfeited to
the Commonwealih under section 106A or that the officer has reasonable grounds (0

believe are forfeited under that section: (i) a boat; (i) a net, trap or other equipment; and
(iii) fish.'

49,
50,

Bergell.rb,wkel/ ASA " Ship Alloa Glacial [199~1 1642 FeA 4 (17 Dec 1998),
S 84( 1)(g) stutes: 'An officer may ". subject to subsection (I A), seize, delain, remove or
secure: (i) any fish (ha I the 0 tTLcer has reasonable grounds to believe has been t"ken,
processed, carri ed or landed in contravention of (his Act; or (i i) any boat, net, trap or
equipment that the offLcer has reasonable grounds to believc has been used, is being used or
is intended (0 be used in contravention of this Ac(; or (iii) allY document or other (hing (ha(
the oflicer has reasonable grounds 10 bcl ieve may anon! evidence as (0 (he commission of
an offence against this Act.'
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Upon a conviction of a person under sections 95, 99 or 100, the court may order
the forfeiture of all or any oftlJe following:

(a) the boat, net, trap or equipment llsed in the commission of the offence;
(b) fish on board such a boat at the time of the offence;
(c) the proceeds 0 r the sale of any such fish.

The Commonwealth's interest in the Atiza Glacial in 1998 was, therefore, no more
than a potential interest, and, consequently, subject to the existing property rights
of a mortgagee, Furthermore, both of the crew members charged \vith offences _
Captain Andreassen and Master Miranda - had left Australia and there was little
likelihood of either of them returning to face the charges. This fact was relevant to
Ryan J's observation that he was not inclined to delay the order sought by the
mortgagee for the sale of the boat.

This need for an actual order of forfeiture reflects the legal process followed in
relation to the arrest of the Big Star in 1998. Master Perez was convicted under
sections 100 and 100A of the Fisheries Management Act and a com1 order \vas
subsequently made for the forfeiture ofthe boat to the Commonweal th, However, as
the boat had already been released on a bond settled under Article 73 of the LOSC,
it could not be recovered, To date, the Commonwealth has been unable to exercise
its proprietaJy rights. 5I

The government's intention that its legitimate interests in arrested foreign fishing
boats not be defeated is apparent in the parliamentary debates on the Fisheries
Legislation Amendment Act (No 1), which introduced sections I06A-I 06H. The
Minister for Fisheries stated in his Second Reading speech:

The amendment makes cIear third party interests will not prevail over
Commonwealth enforcement action by virtue of the AdmiraltyAct. Amendments
under schedule I will provide for a more effective catch, gear and boat forfei ture
scheme to deter illegal fishing in the Australian Fishing Zone.."

To appreciate why the Federal government has been so intent on making the
enforcement and fOl'fei tu re provisions 0 f the Fisheries Mal1agel11~ntAct as water­
tight as possible, one needs to reHeet on the problelll 0 f illega I fish ing. A!though
section! 06 had b~en in force since 1991, it was nol tested until the Alha Glacial
litigation in 1998. When tbe legislation was found wanting, the govemment took
decisive steps to ensure that future illegal foreign fishing boats could be validly
forfeited under the Fisheries Management Act. These amended provisions were
tested in 2002 by Olbers Ltd, the owners of the Volga, who attempted to claim their
boat in legal proceedings. In April 2004, the Fedeml Court dismissed Olbcrs'
application.55 In September 2004, the Full Federal Court dismissed Olbers' appeal
with costs.5(,

The Volga litigation

The Volga was apprehended on 7 February 2002 and was something of a bonus to
authorities who wcre pursuing the Lena:'1 Olbers Lld cOlllllleneed proceedings in
the Federal Court on21 May 2002 challenging the validity of the forfeiture provisions
under sections I06A-106H of the Fishcrie~ Management Act" The main thrust of
their argument was that before section 106A could operate to effect a forfeiture of
the boat, the gear and catch on board, it was necessalY that there be a conviction for
one or more of the otIences upon which such fode itur~ was said to be based. Th is
line ofargulllent was ba~ed on the reasoning ofRyan J in the Alizcr Gfaciallitigation;
however, in thc former case the legislation supported that mgumenl. The post-1999
legislation does not require eithcr a conviction for a lisheries offence or a court
order to make the for fei turc cffective.

The parties to tbe Volga case appeared bctore French J on three occasions prior
to his determ ination 0 f the subs tan tive issues. 59 In 01bers l' COli! IIIOlIll'ea Ith

In order to remove any possible doubt about the priority of the Commonwealth's
interest in boats seized under the new section I06A, and perhaps to avoid a repeat
of the poli lical embanassment of' losing' the AIiza Glacial to a Norwegian bank,5J
section I08A was also inserted by the 1999 amendments.5<

51.

52.
53.

54.

R v Pere: above n 14, 470. Gwen J noted that the security documents were execuled on 14
May 1998 and that lhe boat sailed from Fremantle that day.
Hallsard (HR) I Scp 1999, 9566,

Hansard (Senate] 8 Jul 1998, 5229: Senator Murphy was critical of the government for
'allowing a Norwegian bank to repossess the vessel' and noted that the government was
'liable for the costs associated with this fiasco.' The Senator also inquired as 10 lhe 'steps
the government will be laking to ensure lhal in the future we are not confronted with this
sort of si tuation.'
S J08A reads:

( I) Thc seizure, uctcnt ion or torfeillll'c of" boat under lhis A<:I has cITcct despilc any or
all of Ille following events: (") tile arresl oC the boal uml<:r lhe Admirally Act 19SH; (b)
Ihe making of an oaler for thc sale 01' the boat by a court ill proceedings brought under
Ihe Admiralty Act 19H5; and/or (c) the salc of thc boat under an orJer madc by a court
in proceedings brought uLlder the Admiralty Act 1988.

(2) Subsection (t) has effecl regardless of whelher the seizurc, delenlion or forfeiture, or
Ihe event that was the basis for the seizure, dclenlion or lorfeilurc, occurred beforc or
afler lhe arrest, "'"king of the order or sale (as approprialc).

55, Olbers l' COlJlmoIlH'c,,/lh (No 4) ahove n 13,
56, Olbers l' ComIlIOIlH'('olih above n 13.
57, The Lella was arrested on 6 Feb 2002 a ncr previously cvading arrest ill Dec 200 l.
58, Olbers l' COlJlmoJJ1l'c,,/lh (No 4) above n 13,
59, Olbers v Cammo",.'c"lliJ [2002] FCA 1269 (16 Gct 2(02). This m"ltcr involved a requesl

for security for costs by the Cmllmonweohh, which was not grunted, O/bers v
COIIIIllOI1ll'c"lth (No ]) [2003] FC A 177 (I 1 )I.,Jar 2003) involvcd " requesl by Gibers for a
stay of proceedings pending llle disposition or criminal charges againsl crew members of
lhe Vo/ga. The stay was refused, G/bel's l' COIwllOllwe"IiI, (No J) [2003] FCA 65 t (26 Jnn
2003) involved a motion by Gibers for a separale lrial on tour issucs of law. French J
determ ined lhal it was nol appropriate to ha vc a scparate lriul: see paras 30,38.
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(No 4),60 His Honour refened to the opportuni ty for the owners of forfei ted boats to
contest the forfeiture under section 106F before concluding:

Absent the institution of such proceedings within 30 days of a notice of seizure
under section 106C the asserted forfei ture will be put beyond question by operation
of section 106E. That process requires no conviction to have been recorded. I
reject the contention that section I06A depends for its application upon a conviction
for one or more 0 f the offences mentioned in it. 61

In essence the vessel, equipment and fish were forfeited from the time the events
occuned which gave rise to the otIence.

The win at first instance was heralded as a victory for the Federal govemment, in

that the intended effect of the legislation was confinned. Sh0l1ly after French J had
dismissed the application by Olbers Ltd, the Minister for Fisheries stated:

In the epic legal process that 01bers have pursued, the govcmment has shown its
detennination to uphold Australian law to defeat pirate operations in our territorial
waters around Heard Island and the McDonald Islands.... This is now the third
legal case that the owners of the Volga have brought against the Commonwealth.. ,
On each occasion the co tilts have decided that the Australian authori ties have
acted correctly. Yesterdays' landmark.,. decision." SUpPOlts the govemment's
view that ifa foreign boat is sighted illegally fishing in Australian waters then that
vessel, its equipment and catch is automatically forfeited to the Commonwealth
and becomes the properly of the Commonweal th. ("

The effectiveness of forfeiture provisions

On appeal to the Full Federnl COUl1, Olbers agreed that there is no forfeiture under
section 106A until the steps required in sections 106B~106G have been completed.

Olbers submitted that these steps could only be complied with if the vessel was
lawfully seized under sections 84 and 87 of the Fisheries Management Act03

The Full Court, without deciding whether officers had complied with sections 84
and 87, rejected Olbers submissions and held the Vo{ga was forfeited to the

Commonwealth upon cOlmnission of the offence, Officers boarding the boat were
acting as agents for the Commonwealth, the new owners of the boat. 6-1

The scuttling offorfeited foreign fishing boats is proving to be an effective method

ofremoving them from the illegal fishing industry. The evidence shows that released

60, Gibers l' Commonwealth (No 4) above n 13.
6 I . Ibid, 454.

62. I Macdonald 'New Chapter in Maritime Law: Attempt to Claim Back the Ivlgo Rejected'
(Media Release DAFf04/42M 13 Mar 2004).

63. Gibers v COJlllJloJll,'ealth above n 13.
64. Ibid, para 22,

Table 2: Fate of foreign boats apprehended in the Heard and
McDonald Islands AFZ

Vessel Date of arrest Fate of vessel after apprehension

Salvora 16 act 1997 Releascd under bond with Vcsscl ]Vlonitoring
Syste III cond ition a!ladlcd; contin ued to fi sh
illegally.

A/iza Glacial 17 act 1997 Releascd to mortgagee Hlldcr Federal COUlt order,

Big Star 21 Fcb 1998 Court order for forfciturc under s 106 (bejiJl'e 1999

amcndments) following conviction ofcrew mcmber.
Vessel had already bcen relcascd Oil payment of
bond with Vc~sel Monitoring System condition
attached. Fa iled to relul11 ,

.~

SOIl/h Ibllli 12 Apr 2001 Forfcited tinder s I06A Fisherics Managcment Aet
1991 , SCllUled.

~ I Forfcited under s 1061\ Fisherics Manugement Act.Lella 6 Feb 2002

: Scultled. _____

((JIga 7 Feb 2002 ! Appcal to Full Fcdcral Court from dceision of
I French J dism isscd.

Vial'sa 28 Allg 2003 1 Owners have Ii led an appl icatiol1 to challenge the
nolice of forfeiturc under 5 I06C. Listed I'or trial in,, act 2004.r-/;- 2J Jan 2004 Forfeited under s 106/\ Fishcrics tvl ullugcl1lent Act
1991 (Cth). Sctlttleu.

boats arc quickly rc-equipped and sent back to the Southern Ocean fishing grounds

by their corporate owners."; The case of the Sa!J'()J'(/ illustrales the point. That

vessel was an-esled it1 OClober 1997 by Austral ian authori tics. In the months prior 10

her arrest, she reportedly unloaded tbree separate catches ofToothtish in Mauritius,

Following Ihe Sa/mm :\' release by the Australian authorities, tile Vessel Monitoring

System (installed on the boat as a condition of the rcleasc) was switchcd off (or
somehow became inoperalive). The boat was subsequently detected fishing illegally

within South African waters off Prince Edward Isi and. The SaIvol'{/ was anestcd by

the French for fishing illegally within French sub-Antarclie waters in May 2001.06

Whilst the French authorities have in the past scuttled arrested foreign fishing

boats on the grounds of safcty, it is only in the lasl few years that Australian

authorities have taken decisive action in rclation to scized boals. The faie of the

eight boats anested to date is shown in Table 2.

65. ABC TOUr! Dismisses Poachers' l:loal Arpe~I' Nell's Gllline 12. tvtur 2.004.
66. See eg: ISOFISH 'SoIM!'''' (Fact Sheel, lI"Jllleu): G reenpeace 'The Ca," or the Sa/1'Om '

(undated).

D
ow

nl
oa

de
d 

fr
om

 s
ea

rc
h.

in
fo

rm
it.

or
g/

do
i/1

0.
33

16
/a

gi
s_

ar
ch

iv
e.

20
05

11
05

. U
ni

ve
rs

ity
 o

f 
So

ut
he

rn
 Q

ue
en

sl
an

d,
 o

n 
07

/2
5/

20
25

 1
1:

52
 A

M
 A

E
ST

; U
T

C
+

10
:0

0.
 ©

 U
ni

ve
rs

ity
 o

f 
W

es
te

rn
 A

us
tr

al
ia

 L
aw

 R
ev

ie
w

 , 
20

04
.



78
(2004) 32 UWAL REV TESTING THE WATERS 79

Notices under section I06C of the seizure ofthe boat, equipment and fish have been
made in relation to the arrest of the Soulh Tom i, [ella, Vo/ga, Vial's(/ and Maya V.
The owners ofthe Soulh Toml instituted proceedings in the Federal COUl1 challenging
the forfeiture order. HO\vever, the application was withdrawn and the boat, equipment
and fish were condemned and forfeited. 67 The Soulh Tom I was sunk off the Westem
Australian coast 011 18 September 2004 with the intention that it would be used as a
diving wreck. 6& The [ena was sunk otfBunbury in 2003 for similar purposes. 69 The
owners of the 1l1aya V did not challenge the forfeiture order within the statutOl)'
time period. The boat was condemned and forfeited. It will be used for simulated
boarding training in Westem Australia.m As noted, the owners of the Vo/ga appealed
to the Full Federal C0U11, That appeal was dismissed.

Before proceeding to examine the most recent legislative amendments relating to
the Fisheries Management Act, it is appropriate to consider briefly the Iink between
the application ofsections 106A-H ofthe Act and Australia's international obligations
under the LOSC. Under al1icle 73(2), there is an obligation on coastal states to
'promptly release alTested vessels and crew upon the posting of a reasonable bond
or security.' Thus, even though there may be a forfeiture order under tbe Fisheries
Management Act, it would seem that Austral ia 's obligations under intemational law
to release the boat, on the payment of a reasonable bond, prevail, It is unlikely that
authorities could retain the bond and also exercise forfeiture rights under the Fisheries
ManagementAct. It would also appear that, even if the preference of the authorities
was to retain possession of the alTested boat and exercise proprietary righ ts vested
by the operation of sections I06A-H, the payment of a bond under article 73 (2) of
the LOSC would preclude this, Howevcr, if the owners of an arrested boat choose
not to pay the bond, the forfeiture could proceed.

In late 2002, Russia, the flag Slate of the Vo/ga, lodged an application with the
International Tribunal for the Law ofthe Sea (ITLOS) under Parl XV of the LOSC for
the prompt release of the Volga. 71 It is sufficient for the purposes of this article to
note that, in essence, the bond set by Australia was reduced by ITLOS." However,
at the time of writing, the bond had not been paid by the boat's owners and the
Volga has remained tied up in Fremantle pending a decision by the Federal COUl1.7J

67. J Davis, AFtvlA Omcer (email correspondence. [4 Feb 2002).
6 S. AAP 'lIlegal Fisbing Vessel Becomes a Dive Wreck' 9 Sept 2004.
69. Macdonald above n 62.

70. 1 Macdonald (M inister for Fisheries, Forestry and Conservat ion) and C Ellison <,vi inisler
for Customs and Justice) 'New Role for Toolhfish Pirate' (Media Release DAFF04i94tvlJ,
21 May 2004).

71. Russiall Federalioll .' AJlslJ'alia (Volga case) ITLOS Case No 11 (23 Dec 2002).
72. lbid, para 95.

73. ITLOS sel the bond at $ 1 920 000, dmvn from lhe original amount ca[culated by Australia
of 53 332 500. Russia has sought a bOlld of just '>500 000: VDlga case ibid, puras 53-54, 95,

V. FURTHER LEGISLATIVE RESPONSES

The amendments to the Fisberies Management Act passed in March 2004 via the
Fisheries Legislation Amendment (Camp! iance and Deterrence Measures and other
Matters) Aet 2004 (Oh) and the Fisheries Legislation Amendment (H igh Se;as Fishing
Activilies and Other Matters) Aet 2004 (Oh), are principally a response la the
increasingly bold behaviour of illegal fishermen. In addi Iion la increased max imum
fines, a number ofchallges have been inlroduced which are aimed at improving the
overall effectiveness ofthe regulatory fl'amework.

The recovery of costs incurred in pursuit

One of the more signiticant amendments has been lhe introduction of provisions for
the recovery by the COll1monwealth of lhe costs involved in lhe hot pursuit and
apprehension of fore ign fishing boats. 74 The refercnce 10 lhe recovery of the costs
of apprehension comes after the expensive 21 day hot pursuit of the Vial'.I'(/ in
August 2003. The boat was ullimately arrested wilh the assislance of bolh South
African and UK boats, Australia is, reportedly, expecting [0 meet the costs incurred
by South Africa and the UK in coming 10 her assislance,7.' The costs incurred are
uncerlain. The Minister tor Fisheries has stated: '[T]he; chase uf lhe Vlal'.I'tI was
vel)' expens ive. The; fina Ifigures arc not in yet' ,7(, The esti mates given range from a
vague 'it was something in the vicinityoftour, tive, six, scven, eight or ninc million
dollars'77 to the 1110re definite slatement made in the Second Reading Speech tor the
Fisheries Lcgislation Amendmellt (Compliance and DelclTence Measures and Other
matters) Bill 2003, ill reference to the arrest of the Vial'sa:

Aner tbe passage of'this legislation, [costs will] be able to be recovered ['rom the

owners of Ihat vessel.". So the $4 mi [lion or $5 111 ill ion cosls that lllC Austral inn
taxpayer was put to, to cvcntually apprehcnd that vcssel will be able [0 be

recovered in lhe fUlure."

The procedural requirements for reeoveri ng the pursui t costs in relation to foreign
boats are contained in sections 106-1 06S, wi lh further deta i1s for working out the
actual costs incurred by, or on behalf, of the Comll1onweallh to be prescribed by
regulation. A reading ofsubseetiol1s I06L( I) and (2) shows three evidentiary issues
must be satisfied before pursuit costs can be claimed as a debt. The first and lhird

74. Fisheries Lcgi,latioll Amendmenl (Colllpli"LlCC and Delerrcnce and olher MaUers) Acl
2004 (Oil) sell I, which inserls Subdiv CA inlo Div (, 01' P~rl (, or Ihe princip"1 Act.
Ss [06.1-1 06S detai [ the procedure 10 be rollmveJ for the recovery or the eo,ts.

75. .Customs Closes in on Poachers' The AI/sII'"li"" 2H Aug 2U03; 'Cold Pursuit Fin"lly Reels
in Toolhlish Poacher,' The A1Islralhm 29 Aug 2003.

76. Hallsu",1 above n 2. 19609,
77. lbid.
78. Ibid.
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requirements are linked to the successful conclusion of the pursuitul1dertaken by
authorities. First, the foreign boat must be forfeited to the Commonwealth under
section 106A; that is, it must have been used in one of the offences listed in that
section. Secondly, the Master of the boat must fail to stop the boat in accordance
with orders under section 84(1)(aa) or to bring the boat to a place as directed under
sections 84(J)(k)or (I). Thirdly, if as a result of the failure, pursuit activities are
undertaken with the result that the boat arrives in Australia, the owner of the boat is
'liable to pay to the Commonwea Ith, by way ofpenal ty, all'pursui t costs incUlTed in
respect of that boat'. 79

The telm 'pursuit costs' has been defined in section 1061 by reference [0 'costs
reasonably incuned by or on behalf of the Commonwealth in respect of pursuit
activities conducted in respect ofa foreign boat'. This phrase is defined as meaning
all costs-

(a) that the Commonwealth is liable to pay in respect of such activities; and

(b) [hat are directly attributable to the conduct of those activ! tics;

and, without limiting the generality of the above, inc ludes:

(c) costs incurred by any Commonwealth agency or body in respect 0 f such
activitics; and

(d) costs incurred by any arm of the Australian Defence Force that providcs
assistance in respect of such activities; and

(e) costs incurred by the government of any foreign country that providcs
assistance or facili ties in respect of such activi ties, being costs so incurred
on the basis that those costs Ivil! be reimbursed by the Commonwealth,""

The intention that costs incuned by foreign governments assisting in the successful
resolution of a hot pursui t is evident from the broad definition. The provision wi 1I
also enable the Commonwealth to recover the costs ofa pursui t which are additional
to the routine patrols provided for in annual budget estimates, Thus, the figure of
$1.23 million provided as an approximation ofcosts incUlTed over and above routine
patrol costs in the apprehension of the South TOllli in 2001 81 would be recoverable
as a debt under the new legislation.

The recovery ofpursuit costs works in a similar fashion to the forfeiture provisions
examined above. A preliminary written notice ofdebt must be given to the Master of
the boat, Of, if this cannot be conveniently done, the notice may be fixed to a
prominent pmt of the boat itself.s1 Full particulars of the pursuit costs are to be
provided within 10 days of the preliminary notice of debt." In the event that the

79. Fisheries Management Act 1991 (Cth) s J06L(2).
80. Ibid, s 106J.

81, HalJsard (Senlate) Answer to Question 011 NOlice No 730, 10 Dec 2002, 7659.
82. Fisheries Management Act 1991 (Cth) s 106M.
83. tbid, s J06N.

owners fai I to give notice of an intention to contest the debt c lai med within 30 days
of receipt of the notice of full particulars, thc dcbt becomes due and payablc .~" As
with the forfeiture provisions in sections I06F-0 0 f thc Fisheries Management Act,
the owner must institute proceedings in lhe Federal Court within two months,SS
Section I06Q(l) specifies the two orders that may be sought- namely, that the debt
is not payable because the boat was not forfeited to the Commonwcalth or that the
debt or part thereof was not reasonably incurred.

Finally, as to the burden of proof in relation to scction I06L, the owncr ofthe vcssel
has to establish, on balancc of probabilities, that the boat was not used in an
offence against any of the provisions listed in section I 06A. The Comtlloll\vealth
has [0 establish, on balance of probabilities, that the Master of the boat t~liled to
stop or to bring the boat to a place in Australia, as directcd, and that successful
pursuit activities commenced as a rc:sull.""

Relaxation of obligation to show identification

Prior to the amendment 0 f sec lion 84(6) of the Fisheries Management Act, a person
required to do somcth ing under section 84( I) (eg, to stop a boat as directed, or
bring a boat to a directed place) was only obliged to comply with the requirement if
the officer giving the order produccd writtcn identitication or an identity card, In the
Southem Occan where thc seas arc wild and the weather cxtrcmc, producing such
identification for inspection oftcn prescnts difficult practical problems.

Section 84(6), as amended, and the newly inserted scetion 84(6A), will allow for
circumstances where it is impossiblc to produce writtcn proofof idcntity, In such a
case, the officcr must produce identitication at the first available opportunity (eg,
when boarding a foreign fishing boat),

The rationa le for this amendmcnt appears to be linked 10 the amendments relating to
the recovery of pursui t costs, As already stated, the onus 0 f proof to establ ish that
the Master of the boat did not comply with a section 84( 1)(aa) , (k) or (I) requirement
in relation [0 the recovery of pursuit costs is on the Coml11onwcalth. lfthe owner of
a foreign vessel can show that no identitication was produced for inspection,
notwithstanding the practical difficulties in doing so, there would be no obligation
on the Master to comply with a section 84(1) requirement to stop. Correspondingly,
no liability would arise to pay the costs incuned in any pursuit required to arrest the
boat. In light of the increased willingness of the owners of foreign fishing boats to
litigate in both intemational and domestic courts, the risk of a challengc by AFMA

84. lbid, S 106P.
SS. Ibid, s 106Q,
86. Ibid, S 106S.
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officers based on non-compliance with section 84(6) is very real." Following the
amendment, the officer is able to produce the required identification on boarding a
boat without negating the legal effect of the section 84(1) requirement to stop.

VI. CONCLUSION

Recently, the Minister for Fisheries said:

Australia is detemlincd to do everything in its power to protect [its] borders and
sovereignty from poachers who target Australian Patagonian Toothfish stocks. HO

Specific amendments to the Fisheries Management Act aimed at detetTing the
incidence of illegal fishing within the AFZ have been passed in 1999 and 2004. The
fact that this legislation has withstood legal challenges will be an encouragement to
those who over the past seven years, in paiticular, have attempted to fine-tune the
enforcement procedures applicable to foreign fishing boats. Whilst the forfeiture
provisions have been upheld by the Full Federal Court, the provisions allowing for
the recovery of the costs associated with them have not been tested. The
practicalities of extracting monies from corporate owners for removal from the
domestic jurisdiction are signiticant. The relaxation of the obligation to show officer
identification until the first available opportunity may well pre-empt challenges to
the validity of section 84( I) orders and in this regard can be viewed as a fmiher
initiative in detening the incidence of illegal fishing in the Heard and McDonald
Islands' AFZ. Whilst it would take a bold person to assert that the authorities have
now'got it righ t' in the fight against illegal fishing, there is reason to believe that the
tide has tumed. The owners of apprehended foreign fishing boats risk significant
financial penalties, including the loss of their boat and liabili ty for costs incurred in
the event ofa pursu it. They also face an increase in maximum fines for crew members
convicted of offences relating to foreign fishing boats. Time will tell if the cost of
illegal fishing in the Heard and McDonald Islands' AFZ outweighs the potential
profits,

When Will a Mediator Operating
Outside the Protection of Statutory
Immunity be Liable in Negligence?

MELlNDA SH1RLEY & TINA COCKBURNi"

A recellt illteJ'ioclltor)' decisioll, Tapoohi v Lcwcnbcrg (No 2), raises
illteresting qllestiolls regarding the potenlial liability of a IJIcdialor ill
lIegligcnce,

T HERE is currcntly no binding Australian authority sctting out the extent ofthe
legal obligations owed by a mediator to the parties in disputc. Whilst there has

bcen speculation about potential liability 011 contractual, tortious and equitable
grounds, l thel'e remains no clear judicial guidance 011 the issllc. Where 111cd iation
takes place outside thc protection of statutory immuni ty, ~ the potential for Iiabi Iity
is increased and the sitl! ation is further comp Iicated by the emergcnce of various
models of mediation practicc which challenge the traditional definition of the
mcdiator's role,

In the recent interlocutory dccision in Tapoohi l' Lewenberg (No 2),) it was alleged
that a mediator operating outside the court referral system was in breach ofvarious
contractual and tortiolls duties. In jurisdictions where eourt-anm:xed mcdiation is
funded by the disputants and mcdiation outside the court system is common, it is
becoming increasingly important that the potential liability of such mcdiators is
clarified. If Tapoohi )! Lewellberg proceeds 10 trial, it may well bccome thc first
Australian authority on the common law liability ofmediators practising without the
benefit ofstatutory iml11uni ty.

87. See eg action by Olbers Lld, the owners of the Volga, in the Federal Court and via an
application to ITLOS: I'olga case above n 71.

88, Macdonald above n 64.

t
I,

2.

3.

Lecturers in Law, Queensland University of Technology.
For a di scuss ion of cq ui table ob I;gut ions, sce T Cockburn & M Sh irky 'Sctt ing As ide
Agreements Reached at Court-Annexed Mediation: Proceduml Grounds and the Role of
Unconscionability' (2003) 31 UWAL Rev 70,
Legis] at ion througholLl Austral ia con fers immUll ity on mediators o(1era~ing wi thi t1 the
court system: Supreme Court Act 1970 (NS \\/l s I IOR; Supreme Court or Queensland Act
1991 (Qld) s 113( I); Supremc Court Act 1935 (SA) s 65(2); Altcllla(ive Dispute Resolution
Act 2001 (Ta,) s 12; Supreme Court Ac( 1986 (Vie) s 27A; Supreme Court Act 1935 (WA)

s 70,
[2003] VSC 410 (21 Oet 20(3).
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