Law and Religion

JURISPRUDENCE AND
THEOLOGY

THE AUSTRALIAN SCHOOL

Edited by

Jonathan Crowe, Constance Youngwon Lee

and Joshua Neoh

39a31LN0Y




Jurisprudence and Theology

In recent years, a distinctive approach to law and religion scholarship has
developed in Australia, characterised by direct engagement with theology in
addressing legal and jurisprudential questions. This collection consolidates
and develops this approach under the label of the ‘Australian School’ of law
and religion. The volume brings together leading experts to reflect upon the
intersections between jurisprudence and theology and explore jurisprudential
and legal questions from various theological standpoints. It presents a
contribution to the continual reassessment of the nature and origins of shared
norms through the convergent spaces between law and theology, prompting
a deeper understanding of the foundations of our common humanity. It also
models a way of doing law and religion scholarship that diverges from the
dominant focus on the sociological interactions between law and religion
in the context of cultural diversity and secular governance. The consistent
theme of the collection is that jurisprudence and theology are inextricably
intertwined, despite the traditional disciplinary divide between the two
literatures. The book addresses both horizontal and vertical perspectives on
this issue—horizontal, in the sense of engaging in comparative studies of
diverse legal and religious paradigms, and vertical, in the sense of exploring
the relationship between legal norms and transcendent sources of value. The
book will be of interest to academics and researchers working in the areas of
law and religion, jurisprudence, political theory, comparative law, the history
of ideas and theology.

Jonathan Crowe is Research Professor of Law and Justice at the University of
Southern Queensland, Australia.

Constance Youngwon Lee is Lecturer in Law at Adelaide University, Australia.

Joshua Neoh is Associate Professor of Law at the Australian National
University.



Law and Religion

Series Editor

Professor Norman Doe

Director of the Centre for Law and Religion, Cardiff University, UK
Series Board

Carmen Asiain

Professor, University of Montevideo, Urnguay
Paul Babie

Professor and Associate Dean (International), Adelaide Law School, Australin

Pieter Coertzen
Chairperson, Unit for the Study of Law and Religion, University of Stellenbosch,

South Africa
Alison Mawhinney

Reader, Bangor University, UK
Michael John Perry
Senior Fellow, Center for the Study of Law and Religion, Emory University, USA

The practice of religion by individuals and groups, the rise of religious diversity,
and the fear of religious extremism, raise profound questions for the interaction
between law and religion in society. The regulatory systems involved, the religion
laws of secular government (national and international) and the religious laws
of faith communities, are valuable tools for our understanding of the dynamics
of mutual accommodation and the analysis and resolution of issues in such areas
as: religious freedom; discrimination; the autonomy of religious organisations;
doctrine, worship and religious symbols; the property and finances of religion;
religion, education and public institutions; and religion, marriage and children.
In this series, scholars at the forefront of law and religion contribute to the
debates in this area. The books in the series are analytical with a key target
audience of scholars and practitioners, including lawyers, religious leaders, and
others with an interest in this rapidly developing discipline.

Titles in this series include:

Christianity and the Making of Irish Law
Violence, Virtue, and Reason
Edited by David H. Mcllroy

Jurisprudence and Theology
The Australian School
Edited by Jonathan Crowe, Constance Youngwon Lee and Joshua Neok

For more information about this series, please visit: www.routledge.com/Law-and-Religion/
book-series/LAWRELIG


http://www.routledge.com/Law-and-Religion/book-series/LAWRELIG
http://www.routledge.com/Law-and-Religion/book-series/LAWRELIG

Jurisprudence and Theology
The Australian School

Edited by Jonathan Crowe, Constance
Youngwon Lee and Joshua Neoh

£} Routledge

Taylor &Francis Group
LONDON AND NEW YORK



First published 2026
by Routledge
4 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

and by Routledge
605 Third Avenue, New York, NY 10158

Routledge is an imprint of the Tuylor & Francis Group, an informa business

© 2026 selection and editorial matter, Jonathan Crowe, Constance
Youngwon Lee and Joshua Neoh; individual chapters, the contributors

The right of Jonathan Crowe, Constance Youngwon Lee and Joshua
Neoh to be identified as the authors of the editorial material, and of the
authors for their individual chapters, has been asserted in accordance
with sections 77 and 78 of the Copyright, Designs and Patents

Act 1988.

All rights reserved. No part of this book may be reprinted or
reproduced or utilised in any form or by any electronic, mechanical,
or other means, now known or hereafter invented, including
photocopying and recording, or in any information storage or retrieval
system, without permission in writing from the publishers.

Trademark notice: Product or corporate names may be trademarks
or registered trademarks, and are used only for identification and
explanation without intent to infringe.

British Library Cataloguing-in-Publication Data
A catalogue record for this book is available from the British Library

Library of Congress Cataloging-in-Publication Data

Names: Crowe, Jonathan, 1979- editor | Lee, Constance Youngwon
editor | Neoh, Joshua editor

Title: Jurisprudence and theology: the Australian school / edited by
Jonathan Crowe, Constance Youngwon Lee, and Joshua Neoh.

Description: Abingdon, Oxon [UK]; New York, NY: Routledge,
2026.|Series: Law and religion | Includes bibliographical references and
index.

Identifiers: LCCN 2025033753 (print) | LCCN 2025033754 (ebook) |
ISBN 9781032971575 hardback | ISBN 9781032971582 paperback |
ISBN 9781003592464 ebook

Subjects: LCSH: Religion and law—Australia | Church and state—Australia |
Political theology—Australia | Natural law | Legal positivism |
Christianity and law

Classification: LCC KU2162.J87 2026 (print) | LCC KU2162 (ebook) |
DDC 344.94,/096—dc23 /eng,/20250729

LC record available at https://lcen.loc.gov,/2025033753

LC ebook record available at https://lcen.loc.gov,/2025033754

ISBN: 978-1-032-97157-5 (hbk)
ISBN: 978-1-032-97158-2 (pbk)
ISBN: 978-1-003-59246-4 (ebk)

DOI: 10.4324,/9781003592464

Typeset in Galliard
by Apex CoVantage, LLC



https://lccn.loc.gov/2025033753
https://lccn.loc.gov/2025033754
https://doi.org/10.4324/9781003592464

Contents

List of Contributors Viti
Acknowledgements %4
1 Jurisprudence and Theology: The Australian School 1

JONATHAN CROWE, CONSTANCE YOUNGWON LEE
AND JOSHUA NEOH

PART 1
Natural Law and Theology 15

2 The Obligation to Obey the Law in Natural Law
Theories and Legal Positivism 17
ANNA TAITSLIN

3 Why Church Government Needs a Doctrine of Natural Law 37
BENJAMIN B SAUNDERS

4 Eternal, Natural, Human, Divine: A Theological
Perspective on the Types of Law 55
JONATHAN CROWE

PART II
Constitutionalism and Theology 67
5 Christian Inspirations and Constitutional Insights 69

PATRICK A KEANE AC KC

6 The ‘Invincible Bulwark’ of Constitutions 86
RENATO COSTA



vi  Contents

7 Coercion or Persuasion? The Insights of John Locke,
St Augustine and Joseph Smith
A KEITH THOMPSON

8 Prudentia in Post-Conflict Legal Reconstruction
JUSTIN MCGOVERN, JOSEPH SUTTIE AND MADELEINE SUTTIE

PART III
Old Views, New Viewpoints

9 Law as a Leap of Faith: Response to Gardner
JOSHUA NEOH AND JONATHAN TJANDRA

10 Lawyers in The Lawes: English Jurists and Richard
Hooker’s Theology
REID MORTENSEN

11 On the Theological Grounds of a Philosophical
Jurisprudence: The Simplicity of God and the Nature
of Law
NICHOLAS ARONEY

PART IV
Comparative Perspectives

12 From Sage to Statesman: A Comparative Analysis of the

‘Conscionable Person’ from Confucian and Calvinian
Perspectives
CONSTANCE YOUNGWON LEE

13 To God or Not to God: The Implications of God’s
(Non-)Existence in the Jurisprudences of Early
Buddhism and Thomas Aquinas
OSCAR H KAWAMATA

14 Connecting the Western Legal Tradition to Christianity:

Could Legal Culture Be the Missing Link?
BENNY TABALUJAN

104

125

141

143

159

181

199

201

220

238



Contents vil

PART V
Future Directions 257

15 Challenging the Unreal: The Future of Australian Law

and Religion 259
JOEL HARRISON AND LUKAS OPACIC

Index 276



Contributors

Nicholas Aroney is Professor of Constitutional Law at the University of
Queensland, Australia.

Renato Costa is Lecturer in Law at the University of Queensland, Australia.
Joel Harrison is Senior Lecturer in Law at the University of Sydney, Australia.
Oscar H Kawamata is a Graduate at MinterEllison in Brisbane, Australia.

Patrick A Keane AC KC served as Justice of the High Court of Australia
from 2013 to 2022.

Justin McGovern is a Ramsay Postgraduate Scholar at the University of
Oxford, United Kingdom.

Reid Mortensen is Professor of Law at the University of Southern Queens-
land, Australia.

Lukas Opacic is Lecturer in Law at the University of Sydney, Australia.

Benjamin B Saunders is Associate Professor of Law at Deakin University,
Australia.

Joseph Suttie is Associate Professor of Medicine and Head of the Wagga
Wagga Rural Clinical School at the University of Notre Dame Australia.

Madeleine Suttie is Associate Professor of Medicine at the University of New
South Wales and the University of Notre Dame Australia.

Benny Tabalujan is an independent scholar based in Singapore, having previ-
ously taught law and business at the University of Melbourne, Australia.

Anna Taitslin is Lecturer in Law at the University of Canberra, Australia.

A Keith Thompson is Professor of Law at the University of Notre Dame
Australia.

Jonathan Tjandra is a doctoral candidate at the University of Oxford, United
Kingdom, and Counsel (Senior Lawyer) at the Australian Government
Solicitor.



Acknowledgements

The editors thank Shahar Shalom Yadin for his thoughtful and meticulous
proof editing. We acknowledge financial support from the University of
Southern Queensland and the Australian National University.

This book began with friendship. A group of us have been meeting annu-
ally in Australia since 2019 to talk about theology and jurisprudence. The
travelling band has met at the University of Notre Dame Australia (2019),
University of Sydney (2022), University of Adelaide (2023), University of
Southern Queensland (2024), Queensland University of Technology (2025)
and Australian National University (2026). Birds have nests, foxes have holes,
and thankfully, we have hosts. These gatherings provide solidarity to our soli-
tary work.

This book is dedicated to Bertiec and Clemmie, who were both born
while their parents were editing the volume, and who bear testament to the
transcendent.



Taylor & Francis
Taylor & Francis Group

http://taylorandfrancis.com


http://taylorandfrancis.com

1 Jurisprudence and Theology
The Australian School

Jonathan Crowe, Constance Youngwon Lee
and Joshua Neoh

This book explores the complex and multifaceted intersections between juris-
prudence and theology. The adoption of an expressly theological approach
to jurisprudential and legal questions is characteristic of what has come to be
known as the Australian School of law and religion studies. The contributors
to this collection include both established and emerging Australian scholars
whose work embodies the approach of this school. In this introductory chap-
ter, we begin by discussing the promise and pitfalls of connecting the fields of
jurisprudence and theology. We then consider more directly the origins and
characteristics of the Australian School. The chapter concludes with a road
map for the reader in the form of an overview of the contributions to this
volume.

Jurisprudence and Theology

The study of law and religion is both very old and very young. In one sense, it
is as old as the hills. As old as Mount Sinai, to be precise. The Book of Exodus
claims that the law was given to Moses by God himself on Mount Sinai. Paul’s
Letters would later challenge the form and content of this law, and conse-
quently, the question of law and religion would come to dominate much of
early Christian theology. Just as much of early Christian theology was about
law and religion, so much of medieval jurisprudence too was about law and
religion. Thomistic jurisprudence begins with eternal law and ends with divine
law. In between them are natural law and human law. All this was swept aside
in the march of secularism, when legal positivism replaced natural law as the
dominant mode of legal thought. Contemporary law and religion scholarship
could thus be thought of as an effort to recover this older tradition of thought,
which locates the legal world within a larger theological worldview. We are
only beginning to recover what we have lost. In this sense, the study of law
and religion is still very young. What is young is the study of law and religion
in a secular age.

It was once commonplace to see theology and jurisprudence as intertwined.
Today, however, explicitly theological work on jurisprudence is relatively
uncommon and marginalised. Even contemporary natural law theorists, whose
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work continues to owe much to Thomas Aquinas,! often eschew express refer-
ences to theological questions in their jurisprudential works or relegate these
to an afterthought. John Finnis, the most influential contemporary natural law
theorist, for example, does not introduce theological questions into his major
work, Natural Law and Narural Rights, until the concluding chapter.? Mark
C Murphy, who has a strong claim to be the next most important contempo-
rary natural law author after Finnis, leaves theology out of Natural Law in
Jurisprudence and Politics entirely>—although his important work in philoso-
phy of religion is often expressly theological.* And Jonathan Crowe, one of
the present authors, is guilty of this too—theology appears in his Natural Law
and the Nature of Law in only the introduction and conclusion.®

Why has theology, once so central to philosophy of law, become marginal-
ised? The story no doubt has something to do with the rise of contemporary
analytical philosophy, with its emphasis on logic and reason, and tendency to
look to the sciences for methodological cues. Contemporary jurisprudence,
insofar as it has adopted the methods of analytical philosophy, has acquired the
same tendencies. This manifests itself in a suspicion towards appeals to God or
other theological concepts, which appear metaphysically extravagant from an
analytical standpoint. Just as theistic philosophy of religion holds a somewhat
marginal position within contemporary philosophy, theistic jurisprudence lies
at the margins of contemporary philosophy of law. This, in turn, explains the
reluctance of jurisprudential thinkers—even those working in the natural law
tradition—to foreground theological issues. They would like, understandably,
for their work to garner mainstream attention, rather than being relegated
to the margins. And this strategy has, to some extent, been successful. For
instance, although Finnis’s neglect of theology has been criticised by other
natural law authors,® it arguably succeeded in sparking a widespread resur-
gence of interest in natural law among philosophers of law, not to mention
law students and lawyers.

There are philosophical as well as sociological reasons why jurisprudential
thinkers may choose not to emphasise theological themes. Contemporary juris-
prudence, like contemporary political philosophy, has been heavily influenced

1 See, for example, John Finnis, Natural Law and Natural Rights (Oxford University Press,
2nd ed, 2011) vi; Mark C Murphy, Natural Law in Jurisprudence and Politics (Cambridge
University Press, 20006) 1.

2 Finnis (n 1) ch 13.

3 Murphy (n 1).

4 See, for example, Mark C Murphy, Divine Holiness and Divine Action (Oxford University Press,
2021); Mark C Murphy, God’s Own Ethics: Norms of Divine Agency and the Argument From
Evil (Oxford University Press, 2017); Mark C Murphy, God and Moral Law: On the Theistic
Explanation of Morality (Oxford University Press, 2011).

5 Jonathan Crowe, Natural Law and the Nature of Law (Cambridge University Press, 2019).

6 See, for example, Russell Hittinger, A Critique of the New Natural Law Theory (Notre Dame
University Press, 1987); Jean Porter, Nature as Reason: A Thomistic Theory of the Natural Law
(Eerdmans, 2005).
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by the ideas of John Rawls.” Rawls popularised the notion that political dis-
course should aim for an ‘overlapping consensus’ by avoiding any commitment
to ‘comprehensive doctrines’ with which not everyone can potentially agree.®
Theological discourse, the thought goes, is inherently exclusionary, insofar
as non-theists cannot engage with it. By introducing theology into jurispru-
dence, we may appear to give up on the possibility of speaking to the com-
munity at large. This is a sacrifice that Rawlsians—and not only Rawlsians—are
reluctant to make. These concerns about the apparently exclusionary nature of
theological discussions also play into contemporary anxieties about systemic
forms of social discrimination. Christian theology, in particular, provokes fears
for some about privileging a historically Western form of discourse and mar-
ginalising alternative religious and cultural worldviews.

Rawls, of course, is not the only game in town where political philosophy
is concerned. Others, such as Alasdair Maclntyre, have powerfully argued that
comprehensive doctrines are in fact a necessary part of political discourse.’
These narratives give us something in common to talk about, uniting us, at
least potentially, around a genuinely shared conception of rationality and the
good. The Rawlsian concept of overlapping consensus, by contrast, threatens
to splinter the political community into a collection of disparate groups or
individuals who are only ever peripherally engaged with each other (that is,
at the point of overlap) and therefore lack the resources to reason through
their disputes about what justice requires. And one rich source of narratives
that might, at least potentially, unite us concerns our relationship with life,
the universe and everything. By speaking theologically, we invoke themes of
near universal concern throughout human history. Christian theology—or,
indeed, Muslim, Hindu, Buddhist, Daoist or Confucian thought—is, on this
view, an entrée into these basic questions about the shared human condition.
By engaging in theological discourse, we open at least the possibility of some-
thing more than a community of overlapping interests. We lay the ground-
work for a meaningful story about the origins and purpose of human life—a
story we can all partake in, even if we approach it from different standpoints.

Max Weber famously argued that the history of law begins with revela-
tion and ends with professionalisation.!® Law is initially something revealed
to us by prophets but ends up as something administered by professional
jurists—trained in law schools, not seminaries. However, key jurispruden-
tial concepts, such as authority and sovereignty, retain the vestiges of their

7 For critical discussion of this trend, see Jonathan Crowe, “The Idea of Small Justice’ (2021)
34 Ratio Juris 224.

8 John Rawls, ‘The Idea of an Overlapping Consensus’ (1987) 7 Oxford Journal of Legal Studies
1,4-5.

9 See, for example, Alasdair MacIntyre, Whose Justice? Which Rationality? (University of Notre
Dame Press, 1988) 3-7.

10 See, for example, Max Weber, Economy and Society: A New Translation, tr Keith Tribe (Har-

vard University Press, 2019) 386.
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theological origins; they ‘prowl about in our lives’, as Weber put it, like ‘the
ghost of dead religious beliefs’!! Attempts to make sense of these ideas from
a purely secular standpoint are often disappointing, as evidenced by the dif-
ficulty contemporary legal philosophers have faced in explaining the author-
ity of law.!? Connecting theology with jurisprudence helps us to understand
where core jurisprudential ideas come from. It also offers intellectual resources
that, when embedded in social narratives, arguably offer greater promise than
purely secular notions in restoring faith in law’s claim to promote a genuinely
common good. Law without justice, Augustine argued long ago, is no differ-
ent to the rules of a robber gang.!® If law is only a power game, then we might
have reasons to play the game, but we owe law no higher form of allegiance.
However, if law connects us with a higher source of value, then we have reason
to respect and obey it. Theology offers one possible route to understanding
what that higher source of value might be.

The Australian School

The so-called Australian School takes up the possibility of a human narrative
grounded in theological concepts and applies it expressly to legal and juris-
prudential issues. Why have the Antipodes, far flung from many other centres
of jurisprudential thought, yielded fertile ground for this perspective? The
answer lies at least partly in the advantages of distance. Australian law and
religion scholars, while having ready access to work from US and European
authors, are not steeped in the specific legal and cultural contexts of those
jurisdictions. They are, as a result, relatively free of some of the preoccupations
that characterise US law and religion scholarship in particular.

When secular constitutions came to be written in the modern era, they
often contained articles providing for the free exercise of religion, together
with restrictions on the establishment of religion. In the US Constitution,
we find both the free exercise clause and the non-establishment clause in the
First Amendment: ‘Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof’” The Australian Constitution
likewise stipulates that

the Commonwealth shall not make any law for establishing any reli-
gion, or for imposing any religious observance, or for prohibiting the
free exercise of any religion, and no religious test shall be required as

a qualification for any office or public trust under the Commonwealth.
(s116)

11 Max Weber, The Protestant Ethic and the Spivit of Capitalism, tr Talcott Parsons (Routledge,
1992) 124.

12 For an overview, see Crowe (n 5) ch 10.

13 Augustine, City of God, tr Henry Bettenson (Penguin, 2003) 139 [bk IV, ch 5].
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With provisions like these, the study of law and religion became quickly
ensconced within constitutional law. When the study of law and religion
re-emerged in the legal academy, it was understandable that these constitu-
tional provisions were its first port of call.

Because the First Amendment looms so large over American law, it has pre-
dictably consumed much of the intellectual energy of law and religion scholars
in the United States. They became stuck at this first port of call. Across the
Pacific, in the Australian continent, s 116 was similarly the first port of call for
law and religion scholars. But we soon moved past it. The reason was simple.
There is nothing much to say about s 116. In its interpretation of s 116, the
High Court of Australia has effectively defanged the section and turned it into
a toothless tiger.!* No law has ever been struck down in Australia based on s
116. The High Court has interpreted the section to be a restriction on legisla-
tive power, not a conferral of individual rights. The non-establishment clause
has been interpreted to prohibit only a direct and purposeful declaration of
one religion as a national institution,'® while the free exercise clause has been
interpreted to prohibit only laws whose purpose is to restrict the exercise of
religion, but not laws for an unrelated purpose which incidentally restrict the
exercise of religion.'¢

This narrow way of interpreting s 116 has many negative consequences, but
one positive offshoot of this legal development is that law and religion scholars
in Australia are not stuck with working out what each new High Court case
has to say about s 116, for these cases are few and far between. Faced with this
doctrinal desert, law and religion scholars in Australia have to seek greener
pastures elsewhere. Having said all that could be said about s 116 (there is
only so much of the dead horse that one can beat), many of us then redirected
our energies to broader questions of legal theory and theology. We are not as
preoccupied with free exercise and non-establishment issues as our American
cousins are, which frees up intellectual space for us to explore new lines of
inquiry. In recent years, a distinctive approach to law and religion scholarship
has developed in Australia, characterised by direct engagement with theology
in addressing legal and jurisprudential questions. This volume consolidates
and develops this approach under the label of the Australian School of law and
religion.

The label of the Australian School, as with so much else in our internet
age, began on the World Wide Web. This label can be traced to a blog post in

14 See generally Jonathan Crowe, Australian Constitutional Law: Principles in Movement
(Oxford University Press, 2022) 214-7.

15 Paul Babie, Joshua Neoh, James Krumrey-Quinn and Chong Tsang, Religion and Law in
Australia (Kluwer Law International, 3rd ed, 2022) §38, citing Attorney-General (Vic); Ex rel
Black v Commonwealth (‘ DOGS Case’) (1981) 146 CLR 559, 653 (Wilson J).

16 1Ibid §39, citing Kruger v Commonwealth (‘Stolen Generations Case’) (1997) 190 CLR 1, 86
(Toohey J) 134 (Gaudron J) 161 (Gummow J).
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2022 by an American scholar,'” and since then, the term has been informally
used in academic circles by Australian scholars,!® but in a loose and ill-defined
way. It often takes an outsider to see what is unique and distinctive about what
we do, so it seems appropriate that this label was given to us by an American
scholar. This volume embraces this label and seeks to define what we mean by
the Australian School by demonstrating how it is done. The volume brings
together the who’s who of the Australian School to reflect upon the intersec-
tions between jurisprudence and theology. The editors and authors include
many of the foremost Australian scholars on law and religion as well as a for-
mer justice of the High Court of Australia.

The bulk of global scholarship in law and religion today see law and religion
as separate social institutions that interact with each other in complex ways.
That is no doubt true. Law and religion are certainly social institutions, but
they are institutions that each house a cluster of concepts and ideas. We may
call the cluster of concepts housed by law ‘jurisprudence’, and the cluster of
concepts housed by religion ‘theology’. The Australian School shifts the focus
from law and religion to jurisprudence and theology. The distinctiveness of
this approach lies in its shift from doctrinal analysis to theoretical reflection.
The Australian School sees jurisprudence and theology as existing in a dialogic
relationship. While jurisprudence often claims to offer secular explanations of
law, many legal theories are, unbeknownst to the theorists themselves, under-
girded by theological concepts. The Australian School makes the implicit
explicit.

As a historical matter, the bulk of the theological influences on the Western
legal tradition are drawn from Christian theology. Outside the Western legal
tradition, the theological influences are similarly rich and more varied. Juris-
prudential viewpoints around the world have been shaped by a broad range
of theological traditions. The tendency of jurisprudence to ground itself (at
least implicitly) in some kind of theology is therefore not surprising, given its
need for an ontological foundation for legal authority, along with the connec-
tions between legal institutions and social order. This volume includes con-
sideration of Asian legal traditions with their own theological reflections and
inflexions. Australia’s geographical and cultural connections to the Asia-Pacific
region make these kinds of cross-cultural comparisons a noteworthy feature of
the Australian School.

17 Marc DeGirolami, “The Australia School’, Mirror of Justice (27 March 2022) <https://mir-
rorofjustice.blogs.com/mirrorofjustice /2022 /03 /the-australia-school.html>.

18 See, for example, Joel Harrison, ‘The Australia School and Politico-Theological Inquiry’, Mirror
of Justice (29 March 2022) <https://lawandreligionforum.org,/2022 /03 /29 /the-australia-
school-and-politico-theological-inquiry-joel-harrison-responds/>; Jeremy Patrick and Joshua
Neoh, ‘Theology and Jurisprudence’, Law and Religion Down Under (August 2023) <https://
open.spotify.com/episode /71 psGMHIWArOPdJgEXhHMI>; Sally Crosswell, ‘UniSQ Sym-
posium Attracts Deep Thinkers’, Proctor (22 February 2024) <https://www.qlsproctor.com.
au,/2024 /02 /unisq-symposium-attracts-deep-thinkers />.
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The distinct strength of the Australian School is its willingness to look
beyond parochial legal issues and explore wider questions that exist at the
intersection of jurisprudence and theology. The approach may be Austral-
ian, but the subjectmatters—jurisprudence and theology—are universal and
trans-jurisdictional. Naming our approach the Australian School is meant to
distinguish it from other approaches, but it is certainly not to limit its appeal
and reach, for the jurisprudential and theological ideas that the volume
explores are both timeless and timely across jurisdictions. Indeed, theologi-
cal concepts, as noted previously, have the potential to engage shared human
concerns about the meaning and purpose of life in a way that doctrinal legal
questions or parochial political disputes cannot hope to do. The chapters in
this volume emerge from a single country, but they speak to the world.

The Plan of the Book

The structure of this book reflects four key themes characteristic of the Aus-
tralian School. These are an expressly theological engagement with the natu-
ral law tradition; a focus on the theological underpinnings of constitutional
concepts such as the rule of law, federalism and religious liberty; a concerted
effort to connect classical figures in theological traditions with contemporary
jurisprudential debates and issues; and an emerging emphasis on the intersec-
tions between Christian approaches to jurisprudence and other theological
traditions (particularly traditions from across the Asia-Pacific region, for the
reasons noted earlier). The book devotes a section to each of these themes
before concluding with a final chapter discussing the future of the Australian
School.

Part I: Natural Law and Theology

The first part of this book considers the significance of natural law ideas for
the normative foundations of Western institutional systems. Unlike the lead-
ing jurisprudential contributions to natural law theory mentioned previously
in this chapter, it does so from an explicitly theological perspective. In her
chapter, Anna Taitslin argues that theological doctrines have influenced not
only natural law conceptions of legal obligation but legal positivist under-
standings as well. Natural law as propounded by Thomist scholars is prem-
ised on rational metaphysical grounds. By contrast, Taitslin notes that the
voluntarists viewed natural law in terms of the divine will, or the command-
ments. This voluntarist vision of the law, as the command by a sovereign,
was adopted by legal positivists. The influential legal positivist H L A Hart
famously challenged John Austin’s narrow definition of law as commands
obeyed for fear of punishment, but Taitslin argues that Hart’s view nonethe-
less displays features of the intellectualist and voluntarist debate. In this way,
even nuanced versions of legal positivism show the continuing influence of
theological doctrines.
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Benjamin B Saunders’s chapter examines the applicability of natural law
norms, with particular reference to procedural fairness, to church law and
decision-making. He offers an illuminating overview of the Reformed position
that a distinct form of government exists within the church, which is separate
from that of the civil government. This view also holds that Scripture sets out
the main principles by which the church should be governed but leaves the
detail of many aspects of church life as a matter of wisdom or positive law. In
practice, for many Protestant churches, this means that there is nothing in
between the poles of scriptural command and human-positive law. This can
lead to arbitrariness, or a positivistic view of church law which can lead to
injustice when applied rigidly. This illuminating chapter considers the extent
to which natural law principles could be applied within the church to inform
church government. One complicating factor is that, under the Reformed
view, church power is very different from civil power, being declaratory and
ministerial rather than coercive. Can a genuinely Reformed account be devel-
oped whereby church government can draw from natural law but also respect
the distinct nature of church government?

The next chapter, by Jonathan Crowe, closely examines the contributions
of Thomas Aquinas to natural law theory in light of its influence on secu-
lar conceptions of law. Indeed, Aquinas’s distinction between four kinds of
law—eternal, divine, natural and human—has become a staple of Western
jurisprudence. This chapter explicates the distinction between these catego-
ries of law, beginning with and building upon Aquinas’s analysis. In so doing,
it emphasises the essential role of theological doctrines in fully grasping the
relationships between the categories. Aquinas’s exposition of the four kinds of
law assumes a distinction between divine and human perspectives on law, as
well as a specific conception of the sources and limits of the human capacity
for reliable legal knowledge, and God’s role in making this knowledge pos-
sible. Crowe makes a compelling case for the enduring salience of theological
dimensions of Aquinas’s understanding of law, arguing that though obscured
in more recent jurisprudential discussions, they remain essential for grasping
some of the subtle and enduring insights in his taxonomy.

Part 11: Constitutionalism and Theology

The second part of this book examines a range of theological ideas which
arguably influence and underpin constitutional theory. The opening chapter
in this part is by Patrick A Keane AC KC, a former justice of the High Court
of Australia with a long-standing interest in this area. Keane’s chapter argues
that the constitutional arrangements of the liberal democracies of Australia
and the United States embody an understanding of the relationship between
private individuals, on the one hand, and the community and its public insti-
tutions, on the other, that is distinctively Christian in its inspiration. The civic
life of these democracies continues to be conducted within and shaped by
this framework, even while participation in formal religious observance is on
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the decline. The constitutions of liberal democracies can therefore be said to
embody ‘Christian values’—albeit in a different sense to the way that term is
sometimes used by political candidates within those systems.

Renato Costa’s chapter considers the work of Abraham Kuyper’s famous
formulation and implementation of a unique pluralistic societal framework
known as sphere sovereignty. This concept envisions active participation of indi-
viduals within non-hierarchical public and private associations. Sphere sover-
eignty is rooted in a Calvinist understanding of God’s sovereign authority over
all individuals and human associations. Ultimately, since all authority flows
directly from God, this theory asserts equal standing for the state, businesses,
families, religious bodies, sports clubs and other associations within a given
territory. Each association is sovereign in its own sphere. Kuyper contends that
this environment of cooperation and social flourishing should be governed by
a constitution. In his view, constitutions serve to uphold the integrity of the
public domain while establishing the internal laws and limitations of the state,
thereby safeguarding the liberty of other spheres to fulfil their distinct pur-
poses. Costa makes the insightful observation that Kuyper’s detailed account
of sphere sovereignty concludes that constitutions beget an ‘invincible bulwark’,
the guarantee of citizens’ rights over their own purses against a totalitarian
state.

Along a similar vein of examining theological influences on views of consti-
tutionalism, A Keith Thompson considers the different views of religious tol-
erance and coercion in the work of John Locke, Augustine and Joseph Smith,
the founder of the Church of Jesus Christ of Latter-day Saints. Thompson
begins by considering Locke’s undeniable intellectual influence on the fram-
ers of the US Constitution. Though Locke himself never visited America, his
insights about religious tolerance were the product of his reflection upon the
intolerance that he witnessed in his life. Thompson then explores the develop-
ment of Augustine’s thought on religious tolerance and coercion, culminating
in his harsh suppression of the Donatists. He contrasts this with Smith’s views
as formed in the context of persecution and suppression of the Latter-day
Saints. Thompson argues that Smith sets a high standard for religious tolera-
tion that holds lessons for contemporary approaches to religious liberty.

The chapter by Justin McGovern, Joseph Suttie and Madeleine Suttie con-
tends that prior to any consideration of legal reasoning, there are assumptions
as to the philosophical and theological worldviews that inform concepts of
truth and reason. In doing so, they consider the Thomistic natural law tradi-
tion which defines prudentin as the coherence of right means in relation to
ends. The renowned philosopher Josef Pieper in his foundational work The
Four Cardinal Virtues considers the teleological relationship between pru-
dence and the transcendentals. Pieper concludes that prudence derives from
reason applied to a consideration of means, which is necessarily linked to one’s
conception of the good. Pieper identifies that the conception of the good is
itself intrinsically linked to the knowability and coherence of the truth. Pie-
per wrote in the immediate post-war German reconstruction, where the scale
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of conflict raised fundamental questions as to the basis for legal and social
authority. Dismissing the utopian legal concepts of the new Soviet man on the
one hand and the consumerist Homo economicus on the other, Pieper advances
a philosophy of prudence that is highly relevant in today’s post-structuralist
legal uncertainty. The authors thus consider Pieper’s theory of prudentia as
a potential basis for reconsidering the role of natural reason in contemporary
legal philosophy in contrast to legal positivism and critical legal theory.

Part I11: Old Views, New Viewpoints

The third part of the book reconsiders seemingly settled discussions from a
fresh perspective. By doing so, these chapters breathe new life into old themes,
including into the old annals of analytic jurisprudence. Joshua Neoh and Jona-
than Tjandra offer a refreshing response to John Gardner’s portrayal of law
as a ‘leap of faith’ based on Hans Kelsen’s famous idea of the Grundnorm. In
Law as a Leap of Faith, Gardner links the Kelsenian concept of law with the
Kierkegaardian idea of a leap of faith. Gardner equates Kierkegaard’s God with
Kelsen’s Grundnorm, and Kierkegaard’s Religious Person with Kelsen’s Legal
Person. Neoh and Tjandra disagree with what Gardner has done to Kierkeg-
aard. In their chapter, they show that Gardner’s argument conceals a central
difference between Kierkegaard and Kelsen. Kierkegaard’s God suspends the
normative domain, whereas Kelsen’s Grundnorm constitutes the normative
domain. The authors suggest that to see the difference between Kierkegaard
and Kelsen’s normative accounts, one cannot avoid Carl Schmitt’s views on
this subject.

In the next chapter, Reid Mortensen explores the theology and jurispru-
dence of Richard Hooker in his seminal work, Of the Lawes of Ecclesiasticall
Politie. Hooker is the most significant theologian of the English Reformation
and, in justifying the political initiative in religious reform, among the most
magisterial of the Protestant theologians of the 16th century. The chapter
gives an account of The Lawes well-known debt to Thomas Aquinas’s Summa
Theologica in providing a structure for, what was in substance, a Reformed
theology of church and state. Particular emphasis is given to Hooker’s reli-
ance on the work of the medieval and Tudor jurists Henri de Bracton, Sir
William Stanford and, possibly, Sir John Fortescue. Together, this theology
and jurisprudence justified a significant role for monarchy in the government
of the church—albeit, as influenced by the English jurists, a monarchy limited
by natural and positive law. It also led to Hooker’s exceptional classification
of the common law (and English equity) as a form of natural law. In bringing
the English jurists into The Lawes’ apology for the role of civil government
in the English Church, Hooker not only proposed a conception of a unified
visible church and the state but created a magisterial jurisprudence capable of
supporting this vision.

Nicholas Aroney makes an important contribution to this theme in his
chapter on the theological grounds of a philosophical jurisprudence. Aroney
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considers the long-standing debate in jurisprudence where justice is seen as
essential to law, such that an ‘unjust law’ is not really law. A nominalist might
respond that the debate is merely semantic: it does not matter whether or not
the word ‘law’ designates an enactment that is by definition just, provided we
use the word consistently. Proponents of the thesis that ‘true law is necessar-
ily just’ seem to be realists because they consider the word ‘law’ to designate
something essentially just. Aroney observes that, when framed this way, the
debate seems entirely philosophical: it turns on whether one adopts a nominal-
ist or a realist metaphysics. In this context, the salient question to ask is: “To
what extent is there a theological dimension?” Thomas Hobbes, an important
originator of modern legal positivism, developed the idea that law is an exer-
cise of arbitrary power based on a late-medieval distinction between potentin
absoluta and potentia ordinata. Applied first to the divine power, and later
to the royal and papal power, this distinction ran counter to Augustine, who
affirmed that divine power cannot be separated from divine justice, because
God is one simple being whose justice is his power and whose power s his
justice. This chapter explores the theological grounds of natural law theory
by tracing the relationship between theology, anthropology and jurisprudence
in the works of Thomas Aquinas, including the Summa Theologica and the
Summa Contra Gentiles. In this way, Aroney gives a detailed overview of the
connections between the Thomistic doctrines of the aseity and simplicity of
God, the creaturehood and fallenness of humanity, and the nature and pur-
pose of human law and political authority.

Part IV: Comparative Perspectives

The fourth part of the book engages with comparative analyses of the norma-
tive foundations of theological and jurisprudential theories. Constance Young-
won Lee considers the normative bases for paradigmatic models such as the
‘conscionable person’ as a fundamental guiding principle in moral theory. She
begins by problematising the ongoing ubiquity and utility of such models in
modern jurisprudential discourse notwithstanding their unmooring from sub-
stantive normative foundations. Considering this problem, she highlights the
ongoing importance of articulating the substantive principles which under-
pin such models. With all this in mind, this chapter examines two seminal
accounts of the conscionable person in Eastern and Western thought, namely,
Confucian and Calvinian. In these analyses, Lee draws conceptual symmetries
between the Confucian emphasis on moral cultivation and communal agency,
as epitomised in the jumzi—the ‘exemplary person™—with John Calvin’s
notions of a flawed but responsible moral agent based on his theological doc-
trines of Imago Dei, Total Human Depravity and conscience. By comparing
such seemingly disparate perspectives, Lee delves into the subtle nuances of
conscionable personhood; arguing that it is by examining the conceptual bases
of such paradigmatic figures through a comparative lens that we can begin to
uncover some of the normative continuities that transcend cultural differences.
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Oscar Kawamata follows with an illuminating chapter on the intersection
of Buddhism and jurisprudence, considering the implications of a God-less
theology through a comparative lens. At the outset, he frames his discussion
by noting that, despite historical associations with the concept of a supreme
creator God (or theos), in conventional use, the word ‘theology’ is becoming
increasingly synonymous with the philosophy of religion. On this view, the
term ‘Buddhist theology’—as an appellation for Buddhist views on the nature
of the cosmos—has increased in usage, notwithstanding the fact that all Bud-
dhist schools emphatically reject the notion of a creator God. In this chap-
ter, Kawamata gives a careful and detailed consideration of the relationship
between Buddhist ‘theology’ and jurisprudence, paying particular attention to
the implications of its God-less nature. As part of this exercise, Kawamata sheds
light on this issue by considering the relationships between jurisprudence and
more conventional theological concepts, looking particularly at Thomas Aqui-
nas’s accounts of the problem of evil, divine providence, and human nature
as divinely created, before exploring how the Buddhist framework deals with
similar topics without recourse to God.

Benny Tabalujan’s chapter proposes to connect Western legal culture with
Christianity. He begins with the astute observation that in law and religion
studies, considerable scholarship asserts that Western legal tradition owes
much to the influence of Christianity. However, he also notes that in spite of
this assumed connection, relatively little has been written on the transmission
mechanism through which this influence flows. Tabalujan suggests that ‘legal
culture’ may be the missing link. This chapter begins by outlining key threads
in the writings of Harold Berman on law and religion. Berman was a leading
proponent of the claim that Christianity fundamentally influenced the devel-
opment of the Western legal tradition, and his writings can be viewed as a key
representative of this school of thought. The chapter goes on to unpack the
concept of legal culture—often associated with the Stanford legal historian,
Lawrence Friedman. Tabalujan then undertakes an examination of the extent
to which Berman’s major writings on law and religion refer to Friedman’s work
on legal culture. Finally, relying on the work of Berman and Friedman, this
chapter mounts a preliminary case suggesting that Western legal culture is the
mediating mechanism through which the Judeo-Christian faith influences the
Western legal tradition and concludes by outlining some implications which
flow from this assertion.

Part V: Future Divections

The fifth and final part of the book examines the prospects of law and religion
scholarship in Australia—where we are now and where that will lead us. Joel
Harrison and Lukas Opacic offer an illuminating assessment of the prospects
of law and religion scholarship and advocacy in Australia. They focus particu-
larly on recent scholarship on religious liberty and recent debates on the ends
of education. Harrison and Opacic argue that conventional approaches to law
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and religion in Australia are “unreal’ in two ways. First, they demonstrate a
commitment to ethical individualism which casts political community as a
space for the negotiation of individual preferences in the abstract, rather than
a composition of real traditions and institutions committed to the pursuit of
shared ends. Second, they are metaphysically unreal as they rely on a concep-
tion of freedom as a formal capacity to choose between options without regard
to the good of those choices.

Within this “‘unreal’ approach, the goal of religious liberty protections, for
example, is often understood narrowly, as ensuring a zone of autonomy within
a context of pluralism and state neutrality. On this view, law and religion dis-
course is concerned with patrolling boundaries—it rests on an assumption that
religious action is an intervention from a private domain into a public one.
Harrison and Opacic wish to unsettle this view. They argue that the future
of Australian law and religion lies in deliberating upon shared human ends,
asking why it is that we associate together and what constitutes the good soci-
ety. Religious liberty—and other matters of constitutional law and practice—
are not bounded problems but matters that must be narrated, recognised or
determined within a comprehensive vision. This entails understanding religion
as a public good, meaning an end that is integral to forming a good society.
Harrison and Opacic conclude that, practically speaking, law and religion dis-
course must always turn (and return) to theology.

Conclusion

As can be seen from the range of topics in the chapters surveyed, contributors
to the Australian School may not all be singing from the same song sheet.
However, what makes us a symphony and not a cacophony is our broad agree-
ment that contemporary law and politics need to move beyond a focus on
conflict over scarce resources and orient towards a genuinely shared concep-
tion of the human good. The kinds of theologically informed jurisprudential
reflections found throughout this book are an attempt to broaden the hori-
zons of law and politics beyond narrowly conceived rights and interests to
questions of what makes us truly human. By placing jurisprudence within the
context of enquiries about the origins and purpose of life and existence in gen-
eral, the jurisprudence and theology movement exemplified by the Australian
School seeks a better understanding of the nature and goals of human beings
and our societies. In so doing, it sheds light on the forces guiding the histori-
cal development and normative purpose of law—an essential component of
any complete jurisprudential enquiry. This is the Australian School manifesto.



