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Establishing a Cadetship
 

Abstract
Having trouble attracting suitably qualified staff?  Well you are not the only employer, many employers are finding it difficult to attract skilled and qualified personnel and the surveying profession is no exception.  For example, a government-industry study released in May undertaken by the the National Centre for Vocational Education Research has found that approximately 3000 mining jobs were vacant last year, with the worst shortages in the skilled trades area and in remote locations.
 There is a current national shortage of skilled workers and qualified personnel in many industries and which may possibly get worse in the short-term future.  Have you considered establishing a cadetship in order to retain and train suitably qualified staff with your organisation?
 Some employees have been pro-active in attempting to attract personnel by offering cadetships including identifying potential employees whilst still at secondary school and placing the students in a cadetship upon finishing school.

Formalised training arrangements between an employer and an employee can take many forms, of which a cadetship is one such arrangement.  The aim of this presentation is to outline some of the employment/employee issues, contractual arrangements in establishing a cadetship.
1.0
Introduction

Many employers are finding it difficult to attract skilled and qualified personnel and the surveying profession is no exception.  A government-industry study released in May 2005 by the the National Centre for Vocational Education Research has found that approximately 3000 mining jobs were vacant last year, with the worst shortages in the skilled trades area and in remote locations.  The study recommends mining companies in order to retain and attract workers will need to not only offer more financial incentives but also more attractive conditions of employment eg. family-friendly working arrangements including flexible rostering.

Given the current national shortage of skilled workers and qualified personnel in many industries which may possibly get worse in the short-term future, many employees have been pro-active in attempting to attract personnel by offering cadetships including identifying potential employees whilst still at secondary school and placing the students in a cadetship upon finishing school.

Formalised training arrangements between an employer and an employee can take many forms, of which a cadetship is one such arrangement.  The aim of this article is to outline some of the employment/employee issues, contractual arrangements and define the meaning of a cadetship in the spatial science profession.

2.0
Who's who for trainees and employers
There are a number of descriptions of trainee positions relating to employees.  The dominant terminology for a trainee position is:

· Cadetship;

· Apprenticeship;

· Traineeship and
· Scholarship.
The terms are often literally mixed and matched and may create uncertainty between interested parties.  For the purposes of this article and for clarity the following information explanatory notes shall apply to the aforementioned trainee positions.

2.1
Traineeship and apprenticeship

The federal and state governments are committed to building competitive advantage in our emerging and traditional industries and offers incentives, pathways, structure and regulation for the training employees specifically termed as new apprenticeships and traineeships. 
An apprenticeship is a legally binding training arrangement between an employer and an apprentice that combines structured training with paid employment.  It is a system of training regulated by law or custom that combines on-the-job training, work experience and formal off-the-job training, whilst in paid employment.  The apprentice enters into a contract of training or training agreement with an employer that imposes mutual obligations on both parties. Traditionally, apprenticeships were in trade occupations and usually take four years to complete, with training taking place both at the workplace and with a supervising registered training organisation.  New apprenticeship is the name given by the Commonwealth Government to apprenticeships and traineeships when competency-based training was introduced.  In Queensland, 'new apprenticeships' are referred to as 'apprenticeships and traineeships'.

A Traineeship is a structured training and paid employment arrangement that involves a contract between the employer and the trainee. Traineeships vary in length from 12 months to three years.  A system of vocational training, combining formal off-the-job training at an approved training provider with on-the-job training and practical work experience.

The Queensland Department of Employment and Training states the following:

New Apprenticeships are covered by formal agreements known as either 'Training Agreements' or 'Contracts of Training'.  These agreements set out the training and supervision an employer must provide for the employee, as well as the employee’s obligations.  Training agreements are registered with a State/Territory Training Authority.  The training can be either delivered on-the-job or with a training provider or combinations of both, by the employer, TAFE colleges or other approved training providers.

The Queensland Department of Employment and Training has offices throughout the state to provide assistance and information on aspects of apprenticeships and traineeships, New Apprenticeships Centres are contracted by the Commonwealth Government to assist the vocational training by performing functions including assistance in completing and lodging training contracts.

The Queensland Government has registered a number of training organisations (i.e. TAFE institutes and private training providers) to provide training for apprentices and trainees. Once a registered training organisations is chosen to become part of an apprenticeship or traineeship, it then becomes the 'supervising registered training organisation' and works with employers and apprentices/trainees to develop a training plan and ensure the apprentice or trainee receives training.

The supervising registered training organisation will:

· provide induction information on the rights and responsibilities of both the employer and the apprentice or trainee under the training contract; 

· ensure employers have the range of work and facilities required to train the apprentice or trainee; 

· work with employers and apprentices/trainees to design a training plan, including what training needs to occur, how and when that training will take place, who will provide the training, and how that training will be assessed; 

· provide the apprentice or trainee with a training record and any materials essential for their training; and  

· issue a nationally recognised qualification subject to the Australian Qualifications Framework - the policy framework that defines qualifications that are recognised nationally after the completion of compulsory education at school.

Traineeships and apprenticeships are best confined as despcriptors of formalised training agreements within statute law eg Queensland government legislation, Vocational Education Training and Employment Act.  The responsibilities for training organisations provide useful parameters for the development of a contractual relationship for a cadetship.

2.2
Cadetship and scholarship
A cadetship or scholarship is an employment arrangement in which an employer undertakes to subsidise an employee's formal training leading to certain qualifications, and in which the employee is usually required to remain with the employer for a specified period after completion of training (Job Guide, 2005).
There are many variations in the form taken by training under the guise of being a cadetship or scholarship.  My belief is that the two modes of training should be clearly and uniquely defined such that they are discretely identifiable as being representative of a particular mode of training.
The degree of separation between the two modes of training can be based on both employment and study options as follows:

A cadetship is a program consisting of a period of paid, full-time employment which includes part-time study in the relevant discipline and possibly a period of full-time study at the University of Southern Queensland.
Alternatively, a cadetship is a program consisting of a period of paid, full-time employment which includes part-time study in the relevant discipline at the University of Southern Queensland.

A trainee scholarship is a program of financial support whilst undertaking full-time study with an expectation of paid, full-time employment upon graduation for a minimum fixed period.

3.0
Elements of the employee/employer relationship

Most employment relationships can be classified as either contracts of employment between employer and employee or contracts for employment between employers and independent contractors.
The employee can be subject either to an informal agreement based on Award conditions or over Award conditions or be subject to a more formal agreement through enterprise bargaining agreements based on federal legislation created through the Workplace Relations Act.  An informal agreement is difficult to enforce in the courts.
For common law and industrial relations legislation of the commonwealth, states and territories to apply there must be an established relationship between the employee and employer.  In determining whether a worker is an employer, employee or independent contractor the important test is the control test, does the employer have the right to tell the worker how, when and where to do a particular job related task.

Common law duties of the employer are:
· To pay wages and to reimburse an employee for reasonable expenses incurred on behalf of the employer; and 
· To ensure the safety of employees.
Common law duties of the employee are:
· A duty of fidelity or good faith;
· A duty to obey lawful and reasonable directions; and 
· A duty to perform tasks to a reasonable level of competence.
The primary sources for interpretation of employment relationships are:
· common law precedent based on contract law;
· Industrial Awards; 
· Enterprise Bargaining or Workers Agreements; and
· particular statute legislation relating to the workplace - workshop relations/industrial relations, trading practices/fair trading, vocational education/training and employment legislation.
3.1
Workers agreements

In the federal workplace relations system, wages and conditions of employment can be decided by agreement. Several different types of federal workplace agreements are currently available.

There are two main types of workplace agreements - those reached between an employer and a group of employees or those reached between an employer and unions or other representative organisations.    There are two main types of enterprise agreements:

· Australian Workplace Agreement (AWA); or
· Certified Agreement (CA).
An Australian workplace agreement (AWA) is reached between an employer and an individual employee.

An Australian Workplace Agreement is a written agreement between an employer and an employee setting out the employee's wages and conditions of employment. Australian Workplace Agreements may be negotiated collectively between an employer and a group of employees, as long as they are signed by each employee who wishes to be a party to the agreement.
An AWA can be both collectively and individually negotiated, any future employee would need to sign an AWA.  An AWA is individually signed whereas Certified Agreements can be signed by a representative of the employees.  A Certified Agreement is negotiated collectively and applies to all persons employed in a business and governs future employees.

A Certified Agreement will override any applicable Awards to the extent of any inconsistency. An AWA will operate to the exclusion of any Awards or agreements.  These federal workplace agreements will prevail over any inconsistent terms and conditions in state legislation except in certain important areas such as occupational health and safety, workers’ compensation and apprenticeships.

Certified Agreements are lodged with the Australian Industrial Registry, part of the Australian Industrial Relations Commission and AWA’s are lodged with the Office of the Employment Advocate.
AWA and Certified Agreements are agreements on pay and conditions of employment that may be negotiated individually or collectively by employees.  To be binding they must pass the No-disadvantage test – employees are not disadvantaged in relation to their terms and conditions of employment as determined by a relevant state or federal Award.
Generally these federal workplace agreements should:

· provide a safety net of fair minimum conditions of employment;
· be fair and non-discriminatory;
· have a dispute resolution process in place;
· have agreement between all parties; and 
· commonly a 3 year term.

It’s unlikely that the typical employer in the spatial science profession would register a workplace relations agreement federally for a cadetship.  The federal workplace relations system provides useful parameters for the development of a contractual relationship for a cadetship.
4.0
Contractual relationships
Rather than register a cadetship as a federal workplace relations agreement, an individual contract can be made directly between the employer and employee and is enforceable at common law as a contract of employment.
A contract is an agreement between parties of the rights and obligations expected by the parties for the term of the contract.
A contract drafted for a particular purpose is likely to be subject to a range of areas of the law and acts of parliament, thus subject to general law and statute.  Statute law includes acts of the commonwealth, states and territories, regulations and other statutory instruments.  General law includes the legal and equitable principles of law determined from judicial decision and equitable relief over time by an administered court system of common law and equity.
A valid contract is a contract that creates legal rights and obligations, is enforceable by law and contains the following essential legal elements of a contract:

· Agreement (an offer and an acceptance) by parties that have the capacity to contract;
· Intention to be bound by the contract and create a legal relationship; and 
· Consideration (benefits to be derived by the parties: typically a promise by one party and an action by the other party). 

However for a contract to be legally effective it should be drafted such that the contract:

· satisfies the requirements of applicable statute and general law; and 
· ensures the meeting of minimum criteria and form standards for a contract.
The overriding statute for employment contracts is derived from the Trade Practices Act S53B and equivalent state legislation Fair Trading Act S41.

A person shall not, in relation to employment offered by a person engage in conduct that is liable to mislead persons seeking the employment as to the availability, nature, terms or conditions of, or any other matter relating to the employment. 

Determination of the legal meaning of a contract is dependent on identifying the contract terms and deciding the meaning of the terms.

4.1
Contractual terms

Terms for contractual dealings can be considered as per three heads:

· Express written terms;
· Express oral terms; and 
· Implied terms. 

Express terms can be stated either orally or in writing.  Express written terms are the easiest terms to identify.  Written terms may not just be expressed in the terms of contract but may also come from written correspondence and email.

When the contractual terms are identified, a clear and unambiguous term will be capable of only one interpretation in both meaning and context, which will determine the legal effect of the term.

Implied terms are declared to be part of the contract even though the parties have not included them in the contract.  Implied terms are not expressly written in the contract but can be considered to be implied by the intention of the parties eg custom, previous dealings, business efficacy or commercial efficiency or implied regardless of intention eg common law precedent, statute, cooperation, good faith.
Contractual terms are drafted as clauses for the contract and are traditionally classified into three categories:

· Conditions - essential to a contract as they are promissory in nature and any breach of a condition give rise to the entitlement of the innocent party to terminate the contract and to claim damages for the breach;
· Warranties - have a range of interpretations and are regarded as being supplementary to the contract and do not give rise to a breach of contract but give the right to claim damages; and 
· Intermediate terms – terms that can’t be classified as either a condition or a warranty.
There are many clauses that can be included in a contract for a particular purpose for a particular type of contract.  Some that may apply to a cadetship include:
· Exclusion clause - qualifying or limiting the liability of a party for the wrongful conduct in that clause;
· Agreed damages clause - providing for the payment resulting from a breach;
· Termination clause - may specify the termination of a contract in a specific manner adding an additional manner of terminating a contract outside of those available at common law;
· Notice clause - defining when and the level of formality required for a party to have been given effective notice;
· Dispute Resolution clause - Dispute resolution procedures are required to provide a pathway for possibly solving a problem at a salvageable stage rather than the problem escalating to an impossible impasse;
· Waiver clause - allows a party to choose between rights or give up a right; and 
· Choice of Jurisdiction and Law clause – define the court jurisdiction for any disputes and what law governs the contract.
5.0
Drafting of a contract
Having an unambiguous contract is fundamental for the enforcement of a contract for the benefit of all parties involved.  Some useful guidelines for the drafting of a contract are of particular use.

Use the active voice rather than passive voice, ie subject, verb, object rather than object, verb, subject eg , the cadet is required to study part time is preferred to part-time study is required of the cadet.
Plain english or language is essential and short, plain sentences should be used where the language readily conveys meaning as clearly and simply as possible without unnecessary embellishment and pretence.  The contract should be logically structured and presented in such a manner as to assist the reader with absorbing the information contained in the document.

The contract should be a logical and coherent structure and:
· Contain Definitions and consistent use of language.  Definitions convey particular meaning to particular words in the contract and assist with interpretation and remove ambiguity;
· Headings for each division and sub-division or clause;
· Can be written as paragraphs or clauses, depending on personal preference, my preference is for clauses;
· Heading and number for the main clauses;
· Numbering system should be decimal ie 6, 6.1, 6.1.1;
· Each clause is a single sentence;
· Each sub-clause is a single sentence and indented;
· A clause should only deal with one item;
· Sub-clauses are used for different aspects of the same item;
· Sub-clauses may be divided into paragraphs, indented and designated by lower case alpha characters eg (a); and 
· Schedules and attachments are useful for stating variable information in a standard document and relevant material.
6.0
Issues and heads for the structure of a cadetship
6.1
Contractual heading

Outlines the commencement date and parties to the contract.

6.2
The introduction

For example:
The cadetship includes tertiary studies, industry experience and employment, support and mentoring to develop the cadet’s personal and industry related skills.

To be eligible for a cadetship, applicants should be undertaking study towards an approved undergraduate degree in surveying at an accredited university.  Ideally applicants should have completed the first year of an accredited program in surveying that would lead to registration with the Surveyors Board of (state).
Successful applicants must be eligible to enrol and upon appointment are required to enrol in the Bachelor of Spatial Science (Surveying) program at the University of Southern Queensland.
6.3
Term of the contract

The appointment is for a fixed four year term and commences from commencement date.  Personally, I would not have a contractual commitment extending beyond a four year period, if a longer time frame is required then the employer should investigate the possibility of two cadetship contracts comprising the period required.
6.4 Definitions
Pertinent definitions (depending on the structure of cadetship) could include:
“Cadet” means a student selected by (employer) to undertake a cadetship approved by (employer).

“Cadetship” is a program consisting of a period of paid, full-time employment which includes part-time study in the relevant discipline and a period of full-time study at the University of Southern Queensland.
“Cadetship” is a program consisting of a period of paid, full-time employment which includes part-time study in the relevant discipline at the University of Southern Queensland.

6.5
Appointment and conditions of employment 

Outline the obligations of the company and cadet.
Obligations for the employer could include:

· To provide the cadet with full-time employment;

· To pay wages in accordance with an Award and to reimburse an employee for reasonable expenses incurred on behalf of the employer;

· To pay any fees, expenses and allowances as specified in the Schedule within a reasonable or expected timeframe;

· To provide the cadet with a work environment that is satisfying, safe and challenging;

· To be fair and non-discriminatory and ensure the cadet is not disadvantaged in the course of employment;

· To provide the cadet with a range of work, assistance, facilities and resources appropriate for training in the relevant discipline.

Obligations for the cadet could include:

· Strive to excel in academic studies in the relevant program;

· To diligently undertake all assessment tasks in the relevant program;

· To Pass all courses in the relevant program within the university accepted minimum time period for the mode of enrolment;

· Provide the company with a copy of results obtained in the relevant program for each semester of study;

· When employed by the company to act in good faith, obey lawful reasonable directions and perform tasks to a reasonable level of competence;

The actual structure of the program may depend on employer requirements and the date of commencement of the cadetship and the relativity to university semester enrolment dates.

A combination full-time study/part-time study program and employment for a cadetship program structure of employment and study could consist of a two year cycle of approximately fifteen months of paid full time employment (part time study – a period of study time during the working week will be allocated for studies), and approximately nine months of full-time study at the University of Southern Queensland.  The cycle is completed twice in the program.
Whilst in full time employment, the cadet is required to study part time.  Studying part-time consists of enrolment in two academic courses each semester of study.  Each academic course has an expectation of around ten hours nominal study workload per week to successfully complete the course.

Studying full-time consists of enrolment in four academic courses each semester of study plus any practice courses.  Each course has an expectation of around ten hours nominal study workload per week to successfully complete the course.

A typical cycle could be:
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Table 1:  Cadetship program cycles for March 1 commencement date of term of contract.
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Table 2:  Cadetship program cycles for July 15 commencement date of term of contract.

The conditions of employment will be as per the Award, applying to (name) Act and (name) Award.
6.6
Rates of pay, benefits, annual leave and superannuation

Cadets will be entitled to recreation leave and superannuation whilst in full-time employment.  Recreational leave entitlements may be used during the full-time study periods.

The rate of pay will be as per the Award, applying to (name) Act and (name) Award.  The commencing salary is dependent on the age and qualifications of the cadet.  Cadets will not receive payment whilst undertaking full-time studies (cadets could be eligible for government study assistance during this period).

6.7
Study assistance
The employer should pay the Student Contribution Charges (old HECS fees) upfront.  USQ commencing students in 2005 who are Australian citizens or Australian permanent humanitarian visa holders will be eligible for HECS-HELP loans to help pay their student contribution charge.  If they choose to pay their student contribution charge up front instead of requesting a HECS-HELP loan, they will be eligible for a 20% discount.  The USQ student contribution charge for surveying in 2005 is expected to be around $6,600 per full-time year (about $825 per academic course).  The employer should contribute to student Contribution Charges upfront as it is unlikely the cadet could afford the upfront payments, especially at the commencement date.
The employer to allow provision for examination leave as required.  The cadet will be granted time-off to sit examinations at the nearest examination centre and allowed time-off for the working day preceding any examination.

Study time will be granted whilst in full-time employment.  A period of four hours per week will be allocated to the cadet as study time during semester periods.  
The employer to pay one half of text book costs and software costs required as prescribed materials for courses in the academic program of study. 

The University of Southern Queensland requires attendance at residential schools as part of the academic program, usually as Practice courses whereby the student attends on-campus practical exercises for a week’s duration.  If attendance at residential schools is required whilst the cadet is undertaking full-time employment then the employer will grant the cadet time-off for the week and pay travel and accommodation costs.
6.8
Performance reports and progression

Regular monitoring of the performance of the cadet with respect to both academic and employee performance should be a feature of the program, probably on an annual basis.  I would have a waiver/penalty clause with respect to the Student Contribution Charge particularly relating to the failure of courses in a year, such that employer contributions are reduced the following year for poor academic performance.   This provides an incentive for the cadet to pass all academic studies and means the employer is not paying for failed courses. 
6.9
Termination clause
Relates to termination of a contract by specific circumstance, outside of discharging a contract by remedies available at common law.  A clause of this nature may involve unsatisfactory academic performance, failure to honor periods of employment obligation and also include provision for damages – probably payments and outlays by the employer.  The damages sought should not result in double dipping i.e. refund of monies paid plus the right to keep the services provided.
6.10
Dispute Resolution clause
A dispute resolution clause is required to provide a pathway for possibly solving a problem at a salvageable stage rather than the problem escalating to an impossible impasse. Dispute resolution clauses typically provide that prior to commencing litigation the parties will attempt to resolve the problem through a dispute resolution process of negotiation and mediation.  Typically include sub-clauses implying that no party is to institute proceedings before following the required procedures to resolve the problem, detail a process for mediation and possibly relating to a process for arbitration.

6.11
Agreement and signatures
Acceptance of the terms of the contract by execution of signature and date by both parties and witnessed by two individuals.
6.12
Other standard clauses

Some other standard clauses that may be inserted in the contract may include:
Suspension clause – allows the temporary suspension of the contract by both parties or by one party only subject to particular circumstances or clauses.
Notice clause - defining when and how any notice is to be communicated between the parties thus defining the level of formality required for a party to have been given effective notice.
Waiver clause - allows a party to choose between rights or give up a right.  Also provides for situations where a party may accidentally waive a right or remedy and not have the contract discharged.
Choice of Jurisdiction and Law clause – define the court of jurisdiction for any disputes and what law governs the contract and may not be required if subject to well defined legislation and jurisdiction.  For example the clause would be required for a New South Wales employer establishing a cadetship for someone studying in Queensland at USQ whom primarily works for the employer at a mine-site in Western Australia. 
7.0
Conclusion
The structure of a cadetship may take many different forms and contractual relationships that will vary from employer to employer.  This article has outlined the employment/employee issues, contractual arrangements and expectations for a formalised cadetship involving the employer and the cadet undertaking academic studies at USQ.
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